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I. INTRODUCTION 

Defendants liave moved this Court to remand these thirty-seven cases to the Department 
of the Interior ("Interior") for six short months, in order for Interior to prepare a historical 
accounting plan for all tribes (including those that have not brought suit). See generally Mem. in 
Support of Defs.' Mot. for Remand and Stay of Litigation (August 10, 2007) (hereinafter "Defs.' 
Opening"); Defs.' Mot. for a Remand and Stay of Litigation (August 10, 2007). Plaintiffs have 
filed two different sets of papers in opposition to Defendants' remand motion: principal 
opposition briefs on October 1, 2007,- and supplemental opposition briefs on October 22, 2007.- 
Defendants hereby submit the following brief in consolidated reply to Plaintiffs' principal and 
supplemental opposition papers. 



- Plaintiffs submitted the following oppositions on Oct. 1, 2007: (a) Pis.' Joint Mem. in 
Opposition to Defs.' Mot. for Remand and Stay of Litigation, filed in Ak-Chin Indian 
Community v. Kempthome, No. 06-02245; Passamaquoddy Tribe of Maine v. Kempthorne, No. 
06-02240; Salt River Pima-Maricopa Indian Community v. Kempthome, No. 06-02241; and 
Tohono O'odham Nation v. Kempthome, No. 06-02236, and also on behalf of the other tribes in 
litigation, except for the Osage Nation and the Gila River Indian Community (hereinafter 
"Principal 0pp."); and (b) Pis.' Mem. of P. & A. in Opposition to Defs.' Mot. for Remand and 
Stay of Litigation, filed in Gila River Indian Community v. Kempthorne, No. 06-02249, and 
Osage Nation of Oklahoma v. Kempthome, No. 04-00283 (hereinafter "Osage and Gila River 
0pp."). 

- Plaintiffs submitted the following supplemental oppositions on Oct. 22, 2007: (a) Pis.' 
Supplemental Mem. of P. & A. in Opposition to Defs.' Mot. for a Remand and Stay of 
Litigation, filed in Nez Perce Tribe v. Kempthome, No. 06-02239 (hereinafter "Nez Perce 
0pp."); (b) Pis.' Supplemental Mem. in Opposition to Defs.' Mot. for Remand and Stay of 
Litigation, filed in Coeur d'Alene Tribe v. Kempthome, No. 06-02242, and Confederated Tribes 
of the Colville Reservation v. Kempthorne, No. 05-02471 (hereinafter "Colville and Coeur 
d'Alene 0pp."); (c) the Ak-Chin Community's Supplemental Mem. in Opposition to Defs.' Mot. 
for Remand and Stay of Litigation (hereinafter "Ak-Chin 0pp."); and (d) Pis.' Mem. in 
Opposition to the Defs.' Mot. for Remand and Stay of Litigation, filed in Assiniboine & Sioux 
Tribes of the Fort Peck Reservation v. Kempthome, No. 02-00035, Shoshone-Bannock Tribes of 
the Fort Hall Reservation v. Kempthome, No. 02-00254, and Standing Rock Sioux Tribe v. 
Kempthome, No. 02c-00040 (hereinafter "Assiniboine, Standing Rock, and Shoshone-Bannock 
0pp."). 

-1- 
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Plaintiffs have raised no arguments in their collective oppositions that contradict the 
simple fact that a remand in these cases provides a logical and expeditious path toward resolution 
of the complicated technical, legal, factual, and policy issues relevant to these cases. In the 
situation presently facing this Court — resolving the pending thirty-seven cases which request 
historical accountings for fifty-four tribes — remand to Interior for the preparation of a historical 
accounting plan for all tribes will streamUne any subsequent judicial proceedings and allow for a 
more organized and focused review and adjudication of any issues. In contrast to that orderly 
process. Plaintiffs would have this Court prematurely decide how the Administrative Procedure 
Act ("APA"), 5 U.S.C. §§ 500-706, and the common law of trusts apply to these cases, along with 
the scope of any tribal historical accounting. Contrary to Plaintiffs' assertions, it is for Interior, 
i.e., the agency with the statutory mandate, as well as the expertise, to determine these matters in 
the first instance. Further, it is only after the completion and issuance of the tribal accounting 
plan that it would be appropriate to consider which, if any, of Plaintiffs' claims are ripe and 
suitable for judicial resolution. 

Also, Plaintiffs have raised speculative concerns in their oppositions about whether they 
and other tribes would be able to participate in Interior's preparation of the historical trust 
accounting plan and whether the agency would continue with pending settlement negotiations 
during the remand period. See Assiniboine, Standing Rock, and Shoshone-Bannock 0pp. at 23- 
24; see generally Colville and Coeur d'Alene 0pp. Plaintiffs' concerns are unwarranted. As 
stated in the Declaration of Ross O. Swimmer in Support of Defendants' Mot. for Voluntary 
Remand (August 10, 2007) (hereinafter "Swimmer Deck"), Interior has stated that it intends to 
consider these and other issues during the remand. See Swimmer Deck % 22 (stating that Interior 
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will consider various factors during remand, such as whether or how to solicit the input of tribes 
and to incorporate ADR and/or other negotiation processes). 

Further, Plaintiffs have asserted in the oppositions that, even if the Court were to grant 
Defendants' remand motion. Plaintiffs should be allowed, nonetheless, to commence or continue 
with formal discovery. See Principal 0pp. at 57-59; Assiniboine, Standing Rock, and Shoshone- 
Bannock 0pp. at 25. Plaintiffs' assertions are baseless. It is antithetical for formal discovery to 
continue during the remand period, especially when Interior will be preoccupied with undertaking 
and completing the historical trust accounting plan for all tribes, including the ones herein. 
During remand, the agency will be directing substantial efforts, energies, and resources into the 
historical accounting plan, so that it can complete the requisite work within the allotted time- 
frame. It will not have the time, attention, or resources to focus on responding to Plaintiffs' 
formal discovery efforts and any discovery-related conflicts that may result therefrom. Therefore, 
in the event that the Court determines that a remand of these accounting cases to Interior is 
appropriate, the Court should also issue a temporary stay of litigation (or continue the current 
stay), until after Interior has completed the remand and submitted its historical trust accounting 
plan to the Court, Plaintiffs, and other tribes for consideration. 

Additionally, several Plaintiffs have raised various individualized concerns in their 
supplemental oppositions. See, e.g., Ak-Chin 0pp. at 3-4 (discussing the Ak-Chin Indian 
Community's concerns about its access to the rights-of-way records kept by the Bureau of Indian 
Affairs ("BIA") of Interior, and the encroachment of the Phoenix, AZ, metropolitan area on its 
reservation); Colville and Coeur d'Alene 0pp. at 1 (discussing the tribes' participation in the 
Tribal Trust Fund Settlement Project that is currently being developed by the Inter- Tribal 
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Monitoring Association ("ITMA") and the Office of Historical Trust Accounting ("OHTA") of 
the Interior Department);- and Nez Perce 0pp. at 2-3 (referencing Interior's efforts to propose 
trust reform and trust claim settlement legislation to Congress, while the agency is seeking stays 
of litigation in court).- These individual tribe-specific concerns reinforce the notion that a remand 
is the most efficient way for the agency to marshal the competing technical, legal, factual, and 
policy issues into one coherent tribal accounting plan, while maintaining the agency's discretion 
to allocate its budget between different priorities. 

In short. Plaintiffs' principal and supplemental oppositions are unavailing. Plaintiffs do 
not present a justifiable basis for the Court to deny Defendants' motion for remand. The Court 
should grant Defendants' request, remand the trust accounting cases to Interior, and stay the 
litigation of the cases until after the completion of the remand and the issuance of the historical 
tribal accounting plan. 



- The Colville and Coeur d' Alene Tribes are not the only litigating tribes that are 
participating in this Tribal Trust Fund Settlement Project being developed by ITMA and OHTA. 
Other participating tribes include the Nez Perce Tribe; the Sac and Fox Tribes; and the Gros 
Ventre and Assiniboine Tribes of the Fort Belknap Indian Community. 

- Any such legislative efforts by the agency are irrelevant to the proper grant of remand in 
these trust accounting cases. 

-4- 
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11. APPLICATION OF BOTH THE PRIMARY JURISDICTION DOCTRINE AND A 
VOLUNTARY REMAND PROVIDES A LOGICAL AND EXPEDITIOUS PATH 
TOWARD RESOLUTION OF THE COMPLICATED TECHNICAL, LEGAL, 
FACTUAL, AND POLICY ISSUES RELEVANT TO THESE CASES. 

A. Application of the Primary Jurisdiction Doctrine Materially Aids the Court and 
Properly Results in Remand. 

The rationale behind the application of primary jurisdiction doctrine is simple: having the 

agency with statutory authority over the matter take the first look allows the agency to marshal 

the technical, legal, factual, and policy issues into a coherent unit, which materially aids the Court 

in resolving the issues. See Ricci v. Chicago Mercantile Exch., 409 U.S. 289, 305-06 (1973) 

("We would recognize 'that the courts, while retaining the final authority to expound the statute, 

should avail themselves of the aid implicit in the agency's superiority in gathering the relevant 

facts and in marshaling them into a meaningful pattern.'") (internal citations omitted). In these 

trust accounting cases. Defendants have expressly requested remand in order for Interior to 

prepare one historical accounting plan for all tribes. See generally Swimmer Decl. Plaintiffs 

unpersuasively argue that the primary jurisdiction doctrine does not apply here, as these cases do 

not involve the APA and do not concern a regulated industry; Interior does not have expertise in 

this area; remand will result in delay; and there is no potential for inconsistent outcomes. None of 

Plaintiffs' arguments have merit. 

1. The Primary Jurisdiction Doctrine Applies, Despite Plaintiffs' Attempt to 

Characterize Their Claims as a "Trust Enforcement Action" Outside of the 
Administrative Procedure Act. 

In Plaintiffs' principal opposition, the main argument against the application of primary 

jurisdiction and voluntary remand in these trust accounting cases depends entirely on the 

characterization of Plaintiffs' claims as a common law action or as a trust law enforcement action. 
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See Principal 0pp. passim. Plaintiffs describe the principal cause of action in the cases as "a pure 
trust claim" under common law that, "in no way, implicates the substantive or procedural 
standards of the APA."- See Principal 0pp. at 40; see also Assiniboine, Standing Rock, and 
Shoshone-Bannock 0pp. at 4 (discussing Interior's "common law duty to provide full 
accountings"). Based on this characterization. Plaintiffs argue that a remand is improper, because 
the resolution of their common law claims requires no specialized agency knowledge. See 
Principal 0pp. at 62 (citing Nader v. Allegheny Airlines, 426 U.S. 290, 304 (1976) (which held 
that the tort action presented fell within the court' s realm and did not require any specialized 
agency expertise) and arguing that primary jurisdiction does not apply for the same reasons, as 
these are trust cases). Plaintiffs' argument is groundless and should be rejected. 

Before explaining the baselessness of Plaintiffs' argument. Defendants would point out, as 
an initial matter, that this Court does not need to address the issue of whether these trust 
accounting cases are trust law enforcement actions or APA actions, in order to decide 
Defendants' remand motion.-' As the Court of Appeals for the D.C. Circuit has explained in the 



- Some of the Plaintiffs rightfully concede the applicability of the APA to these 
proceedings. See Assiniboine, Standing Rock, and Shoshone-Bannock 0pp. at 12-13 (noting the 
D.C. Circuit's consideration of the APA to determine jurisdictional issues and provide a basis for 
judicial review of agency inaction). The remaining Plaintiffs assert that they rely on the APA 
solely for purposes of securing Defendants' waiver of sovereign immunity. See Principal 0pp. 
at 40 n.l7. They claim that the APA serves as an alternative and secondary right of action under 
5 U.S.C. § 706, based on Defendants' purported unreasonable delay in providing accountings. 
See id. at 39. 

- If the Court were to determine that the issue should be resolved in order to decide this 
remand motion. Defendants would request the opportunity to brief the issue fully and separately, 
as part of a motion to dismiss Plaintiffs' common law and general "trust enforcement" claims. 
See Cobell v. Babbitt, 91 F. Supp. 2d 1, 29 (D.D.C. 1999) ("[t]o the extent that plaintiffs seek 
relief beyond that provided by statute, their claims must be denied."). 
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past, the primary jurisdiction doctrine applies even in those situations in which common law 
remedies are at issue. See Allnet Commc'n v. Nat'l Exch. Carrier Ass'n, 965 F.2d 1118, 1122 
(D.C. Cir. 1992)_( applying primary jurisdiction, staying common law claims until agency had 
looked at issue and noting that the first primary jurisdiction case "applied to a provision of the 
Interstate Commerce Act explicitly preserving shippers' common law remedies for common 
carriers' overcharges."). Even in cases where the doctrine was ultimately held not to apply to 
common law actions, the courts have recognized that the doctrine may apply and have examined 
the traditional factors to determine whether primary jurisdiction should apply. See generally 
Nader, 426 U.S. at 290 (analyzing whether common law tort suit was within conventional 
competence of courts and whether the agency's judgment was likely to be helpful). Therefore, 
the Court should grant Defendants' remand motion, and decline or defer until later a ruling on 
whether Plaintiffs have brought APA actions or trust law enforcement actions. 

In constructing their principal argument in opposition. Plaintiffs rely on a false premise in 
asserting that their claims do not arise under the American Indian Trust Fund Management 
Reform Act ("the 1994 Act"), 25 U.S.C. §§ 4001 et seq., and the judicial review provisions of the 
APA. Established precedent in this Circuit unequivocally states that the APA applies to trust 
claims such as those brought by Plaintiffs in the trust accounting cases. See Cobell v. 
Kempthome, 455 F.3d 301, 306 (D.C. Cir. 2006) ("we have always clearly held that both bodies 
of law (the law of Trusts and the APA) apply."); id. at 303 ("both the APA and the common law 
of trusts apply in this case. . ."); Cobell v. Norton (Cobell XVII), 428 F.3d 1070, 1079 (D.C. Cir. 
2005) (Interior is entitled to "substantial deference" in its interpretation of the 1994 Act); Cobell 
V. Babbitt (Cobell VI), 240 F.3d 1081, 1099 (D.C. Cir. 2001) (an analysis of the scope of the 
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Defendants' fiduciary duties requires application of both administrative and trust law principles); 
Cobell V. Babbitt (Cobell V), 91 F. Supp. 2d at 28-31 (holding that Plaintiff's statute-based claims 
can and, in the absence of an independent private right of action, must be brought under the 
APA). Accordingly, the APA's scope and standard of review remains the benchmark guiding this 
Court's analysis of the tribal historical accounting plan following remand. Plaintiffs' claim that 
the cases "in no way implicate[] the substantive or procedural standards of the APA" is hollow 
and unfounded. 

Plaintiffs attempt to evade the APA by claiming that their trust accounting cases sound in 
common law, so as to force the application of the Nader analysis. See Principal 0pp. at 62. 
Plaintiffs' effort is unavailing. In Allnet, the D.C. Circuit distinguished Nader on the basis that 
the issue presented fell squarely within the agency's expertise. 965 F.2d at 1 123. The same 
analysis here; preparation of a tribal historical accounting plan falls squarely within Interior's 
expertise. See also Golden Hill Paugus sett Tribe of Indians v. Weicker, 39 F.3d 51, 59 (2d. Cir. 
1994) ("whether there should be judicial forbearance hinges therefore on the authority Congress 
delegated to the agency in the legislative scheme.") (citing Ricci, 409 U.S. at 304). The claims in 
the instant cases are unlike the pure common law claims at issue in Nader. This conclusion is 
consistent with the D.C. Circuit's ruling that both administrative and trust law have their 
respective places in these cases. See, e.g., Cobell, 455 F.3d at 303-07. 

Even assuming arguendo that this Court accedes to Plaintiffs' demands and signals its 
intent to apply private trust law and common law principles to these trust accounting cases. 
Interior, as trustee, still should be permitted to exercise the discretion with which it has been 
endowed by the operative trust instrument. "'[A] court of equity will not interfere to control 
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[trustees] in the exercise of a discretion vested in them by the instrument under which they act." 
Cobell V. Norton (CobellXIII), 392 F.3d 461, 473 (D.C. Cir. 2004) (emphasis added) (citing 
Firestone Tire and Rubber Co. v. Bruch, 489 U.S. 101, 111 (1989); see also Restatement 
(Second) of Trusts §§ 186-87. Trustees generally have discretion to construe disputed or doubtful 
terms in a trust instrument. Restatement (Second) of Trusts § 187; see also Cobell VI, 240 F.3d at 
1 101 (where the trust instrument (here, the 1994 Act) entrusted to an agency is ambiguous, the 
agency's interpretation is entitled to careful consideration). Moreover, trustees generally can 
choose the time, manner, and extent of their exercise of discretion. Restatement (Second) of 
Trusts § 187. Contrary to some Plaintiffs' suggestion, Assiniboine, Standing Rock, and 
Shoshone-Bannock 0pp. at 2-3; 17-18, allowing Interior to wield its discretion in these trust 
accounting cases is not the same as interpreting away the agency's obligations. Rather, it permits 
Interior to deploy its particular expertise in advance of consideration by the Court, thus 
facilitating and making more efficient the judicial review process. 

Plaintiffs would have this Court sit as a private-law chancellor and dictate how Interior 
should comply with its broad statutory duties under the 1994 Act, thus depriving the agency of its 
Congressionally-bestowed discretion as trustee and determining the nature and scope of the 
agency's obligations without any input from the agency itself. See Principal 0pp. at 43; 
Assiniboine, Standing Rock, and Shoshone-Bannock 0pp. at 14. This request is inappropriate 
and should be rejected. The APA does not permit the Court to assume a chancellor-in-equity role. 

Under prevailing Supreme Court precedent interpreting the APA, judicial review is 
narrow and limited, and agencies have latitude to implement the broad directives assigned by 
Congress. In Norton v. Southern Utah Wilderness Alliance, 542 U.S. 55 (2004), the Supreme 



Case 1:06-cv-01899-JR Document 29 Filed 11/21/2007 Page 18 of 36 

Court stated: 

The principal purpose of the APA limitations we have discussed — and 
of the traditional limitations upon mandamus from which they were 
derived — is to protect agencies from undue judicial interference with 
their lawful discretion, and to avoid judicial entanglement in abstract 
policy disagreements which the courts lack both expertise and 
information to resolve. If courts were empowered to enter general 
orders compelling compliance with broad statutory mandates, they 
would necessarily be empowered, as well, to determine whether 
compliance was achieved — which would mean that it would 
ultimately become the task of the supervising court, rather than the 
agency, to work out compliance with the broad statutory mandate, 
injecting the judge into day-to-day agency management. 

542 U.S. at 66-67. This Court should adopt the Supreme Court's reasoning, recognize the 

primary jurisdiction of Interior in these trust accounting cases, reject Plaintiffs' attempts to insert 

themselves and the Court prematurely and inappropriately into the administrative process, and 

remand these cases so that Interior can appropriately work out comphance with its statutory 

mandate under the 1994 Act in the first instance. 

2. Primary Jurisdiction Applies When, as in this Case, the Secretary of the Interior 

Has the Special Expertise and the Responsibility to Implement a Complex 
Statutory Scheme. 

Plaintiffs incorrectly limit the application of the primary jurisdiction doctrine to cases 

"concerning the so-called regulated industries." See Principal 0pp. at 63-64; Assiniboine, 

Standing Rock, and Shoshone-Bannock 0pp. at 19. Plaintiffs' argument ignores the rationale 

underlying the rulings in the cases upon which they rely. For example, in U.S. v. Western Pac. 

R.R. Co., 352 U.S. 59 (1956), the Court applied the primary jurisdiction doctrine based on the 

need for a resolution of policy and technical issues by the agency. Id. at 66 ("[WJhere words in a 

tariff are used in a peculiar or technical sense, and where extrinsic evidence is necessary to 

determine their meaning or proper application, so that 'the inquiry is essentially one of fact and of 

-10- 



Case 1:06-cv-01899-JR Document 29 Filed 11/21/2007 Page 19 of 36 

discretion in technical matters,' then the issue of tariff application must first go to the [agency].")- 
The same rationale applies here; given the technical nature of the accounting-related issues and 
claims, this Court should remand the trust accounting cases to Interior, so the agency can conduct 
its fact-based inquiry, apply its technical expertise, exercise its discretion in technical matters, and 
make the appropriate determinations regarding a historical tribal accounting plan. Further, 
primary jurisdiction has been properly applied in numerous other areas of law, including Indian 
law. See, e.g., Golden Hill Paugussett Tribe of Indians v. Weicker, 39 F.3d 51, 60 (2d. Cir. 1994) 
(issues of fact not within the ordinary ken of judges requiring administrative expertise should be 
decided preliminarily by the agency, even though those same facts later serve as a "premise for 
legal consequences to be judicially defined.") (quoting Far East Conference v. United States, 342 
U.S. 570, 574 (1952))). 

Contrary to Plaintiffs' representations, there is no doubt that Interior has Congressionally- 
mandated subject matter expertise over the administration of this trust. Plaintiffs claim that 
Interior does not have the technical expertise required for the application of primary jurisdiction. 
See Assiniboine, Standing Rock, and Shoshone-Bannock 0pp. at 21. Primary jurisdiction and 
expertise depend on the statute at issue in the case. Compare Am. Ass'n. of Cruise Passengers v. 
Cunard Line, Ltd., 31 F.3d 1 184 (D.C. Cir. 1994) with Ricci, 409 U.S. at 289. Here, the primary 
statute is the 1994 Act. There can be no question that Congress delegated the implementation of 
the 1994 Act, in particular, the determination regarding historical trust accounting, to Interior. As 
detailed by the Special Trustee for American Indians, Interior has to make numerous legal, policy, 
technical, and factual decisions in formulating a historical accounting plan for tribes, while, at the 
same time, deciding how to factor into the plan the unique attributes and history of a specific 
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tribe. See Swimmer Decl. ff 22-26. 

Moreover, as Plaintiffs point out, an agency's experience and knowledge of the "industry" 
establish the agency's expertise. See Assiniboine, Standing Rock, and Shoshone-Bannock 0pp. 
at 21. Congress has generally delegated matters regarding Indian affairs to Interior, in several 
basic statutes: 

• 25 U.S.C. § 9, provides that, "[t]he President may prescribe such regulations as he 
may think fit for carrying into effect the various provisions of any act relating to 
Indian affairs, and for the settlement of the accounts of Indian affairs." (Emphasis 
added.) 

• 25 U.S.C. § 2 provides that "the Commissioner of Indian affairs shall, under the 
direction of the Secretary of the Interior, . . . have the management of all Indian 
Affairs and all matters arising out of Indian relations." 

• 25 U.S.C. § 13 (or the Snyder Act) provides in pertinent part that "the Bureau of 
Indian Affairs, under the supervision of the Secretary of the Interior, shall direct, 
supervise, and expend such monies as Congress may from time to time 
appropriate, for the . . . general administration of Indian property." 

In addition to these general statutes. Congress has specifically delegated to Interior under 
the 1994 Act the responsibility for tribal trust funds management. Taken as a whole, the statutes 
form a complex scheme that endows Interior with the regulatory and administrative authority and 
jurisdiction over Indian affairs, particularly in the area of trust funds and property management. 
Additionally, there are a host of potentially applicable regulations. See, e.g., Trust Funds for 
Tribes and Individual Indians, 25 C.F.R. Part 115 (2007); Land Records and Title Documents, 25 
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C.F.R. Part 150 (2007); Appeals from Administrative Action, 25 C.F.R. Part 2 (2007). Given this 
backdrop of statutory and regulatory provisions, it is clear that Congress has entrusted Indian 
affairs to Interior, thus providing the necessary predicate for application of the primary 
jurisdiction doctrine. And most important to the matter at issue. Interior is the agency with the 
historical experience and knowledge of tribal trust accounts.- See Swimmer Decl. ^ 4-19. 

Plaintiffs argue that this Court should not apply the primary jurisdiction doctrine in these 
trust accounting cases, because, in their view. Interior has delayed in coming forth with a 
historical accounting plan. See Principal 0pp. at 66-67; Assiniboine, Standing Rock, and 
Shoshone-Bannock 0pp. at 21-22. Plaintiffs make numerous allegations about Interior's 
behavior resulting in delay.- Id. passim. These allegations are insufficient, however, to defeat 
Defendants' remand motion. 

As set forth in the Swimmer declaration. Interior conducted a project in the 1990s to 
reconcile the trust funds of numerous tribes (Tribal Reconciliation Project or "TRP") and 
provided to those tribes the reconciliation project results. See Swimmer Decl. \ 8. Only a 
fraction of the tribes with cases before this Court disputed the results; many did not even return 
the requisite attestation forms. Id. Based on this lack of response, before 2007, Interior had 



- Plaintiffs' statements regarding Defendants control of the trust records. Principal 0pp. at 
58, reveals Plaintiffs' acknowledgment that it is Interior that has maintained and, in many cases, 
generated the relevant records and, therefore, is in the best position to interpret them. 

- In their principal opposition. Plaintiffs base many of the allegations regarding delay on 
selective excerpts cherry-picked from various reports and filed as exhibits to the opposition. 
Defendants take the position that, in general, the exhibits speak for themselves. Defendants 
disagree strenuously, however, with Plaintiffs' allegations regarding record retention and 
missing records. Compare Principal 0pp. at 9 with Swimmer Decl. \\\ (discussing the 
establishment of the American Indian Records Repository). 
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focused its tribal accounting efforts on addressing, on a case -by-case basis, the accounting issues 
that had been raised by the tribes that had disputed their TRP results and filed their litigation prior 
to 2006. See Swimmer Decl. \ 16. Almost all of the tribes that filed suit before 2006 expressed 
an interest in pursuing possible resolution of their trust accounting claims (as well as their actual 
or potential trust mismanagement claims), through informal settlement discussions or alternative 
dispute resolution ("ADR") and without the need for protracted litigation. See, e.g., Joint Mot. 
for Temporary Stay of Litigation Supporting Exhibit and Proposed Order \ 7 (March 28, 2007) 
Lower Brule Sioux Tribe v. Kempthorne, No. 05-2495 (D.D.C.); Parties Joint Mot. and 
Supporting Joint Status Report for Extension of Temporary Stay of Litigation and Proposed Order 
(June 29, 2007) Lower Brule Sioux Tribe v. Kempthorne, No. 05-2495 (D.D.C.). Further, many 
of the tribes that brought suit in November and December, 2006, followed this same path. See, 
e.g.. Joint Mot. for Temporary Stay of Litigation, Supporting Exhibit and Proposed Order (Feb. 
26, 2007) Eastern Shawnee Tribe of Oklahoma v. Kempthorne, No. 06-2162 (D.D.C.). To this 
day, many of the tribes currently in litigation against Defendants, including many of those in the 
thirty-seven tribal trust accounting cases pending before this Court, continue to express the same 
sentiment. See generally PL's Unopposed Mot. to Extend Temporary Stay of Proceedings 
(August 7, 2007) Colville v. Kempthorne, No. 05-2471 (D.D.C.). 

Given the tribes' sentiment. Interior has sought to devote its limited resources to resolving 
accounting disputes on a case-by-case and tribe-by-tribe basis and to investigating and developing 
measures (such as the Tribal Trust Fund Settlement Project, currently being developed between 
ITMA and OHTA) that might be deemed broadly acceptable to all tribes. This approach has 
resulted in Interior's collection and analysis of a large body of documents and data applicable to 
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all tribal accounting issues. Based on this and other reasons, Defendants have proposed that they 
be given six months after the Court issues an order granting the remand, for Interior to undertake 
and present a plan for a unified historical accounting plan for all tribes. There is no merit to 
Plaintiffs' contentions that Defendants' remand request will result in delay. 

In making their assertion about inconsistent outcomes. Plaintiffs misrepresent the 
arguments made by Defendants. Plaintiffs claim that Defendants argued only that remand will 
avoid the potential for inconsistencies between the executive and judicial branches, and did not 
argue the potential for inconsistent, multiple judicial outcomes. See Principal 0pp. at 7 1 . This 
claim is unfounded. Defendants actually made both arguments: a remand would lessen not only 
the potential for conflict between the executive and the judicial branches, but also the potential 
for competing judicial orders. Defendants' opening memorandum states "[remand should be 
granted] to avoid court orders or other litigation developments from placing inconsistent demands 
upon Interior." See Defs.' Opening at 28; see also id. at 22 ("providing Interior the opportunity to 
craft a systematic and programmatic approach, lessens the potential for inconsistent conflicting 
outcomes given that twenty-eight judges are handling these cases."). 

B. Substantial and Legitimate Grounds Weigh in Favor of Voluntary Remand. 

Plaintiffs oppose the application of a voluntary remand, i.e., the alternative basis for 
Defendants' remand request. See Principal 0pp. at 72-76; Assiniboine, Standing Rock, and 
Shoshone-Bannock 0pp. at 22-23. Specifically, Plaintiffs challenge whether there have been 
intervening events and new evidence and whether principles of administrative law allow for the 
application of voluntary remand. Id. As set forth in Defendants' opening brief. Interior seeks 
remand to consider the "lessons learned" from the current accounting work by OST, to consider 
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the criticisms of prior tribal accounting work, and to provide an administrative record for the 

tribal accounting plan. See Defs.' Opening at 28-36. Plaintiffs' opposition is baseless and should 

be rejected. 

Contrary to Plaintiffs' position, a "voluntary remand" is a request by an agency for 

"remand without [judicial] consideration of the merits," while "a court-generated remand" is "a 

remand after consideration of the merits." Central Power & Light Co. v. United States, 634 F.2d 

137, 145 (5th Cir. 1980). According to the Supreme Court, power to remand a decision without 

judicial consideration is vested in a court's equitable powers: 

The jurisdiction to review the orders of [the agency] is vested in a 
court with equity powers, and while the court must act within the 
bounds of the statute and without intruding upon the administrative 
province, it may adjust its relief to the exigencies of the case in 
accordance with the equitable principles governing judicial action. 

Ford Motor Co. v. Nat'l Labor Relations Bd., 305 U.S. 364, 373 (1939); see also Loma Linda 

Univ. V. Schweiker, 705 F.2d 1123, 1127 (9th Cir. 1983) (reviewing court has inherent power to 

remand a matter to an administrative agency). Given the circumstances of these trust accounting 

cases. Defendants have properly requested a voluntary request, and that request should be 

granted. 

C. The Court Should Not Prematurely Decide the Scope of Defendants' Duty to 
Account or Inappropriately Restrict the Secretary of the Interior's Delegated 
Decisionmaking Discretion Before Granting Defendants' Remand Motion. 

Plaintiffs press this Court to decide the following issues before ruling on Defendants' 

remand motion: (1) what and whether there is a historical duty to account; (2) what the scope of 

the historical accounting duty is, including: (a) whether there is a duty to account for claims 

before 1946, (b) which assets should be included in the accounting, (c) whether direct pay 
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transactions should be accounted for, (d) whether cadastral surveys should be conducted as a 
starting point to ensure accuracy of ownership of ownership data, and (e) whether Defendants 
must take immediate steps to obtain information from third parties to supplement missing records; 
and (3) whether the TRP constitutes the accounting required by law. See Principal 0pp. at 51-52; 
Osage and Gila River 0pp. At 2, 6-7; Assiniboine, Standing Rock, and Shoshone-Bannock 0pp. 
at 2, 17-19. Plaintiffs' invitation to decide these issues at this juncture, i.e., in advance of the 
completion of the remand, should be rejected. Further, contrary to Plaintiffs' assertion about the 
need to direct Interior's decisionmaking, this Court does not have jurisdiction, under the 
separation-of-powers doctrine, to order "wholesale improvement of [a] program by court decree, 
rather than in the offices of Department [of the Interior] or the halls of Congress, where 
programmatic improvements are normally made." Lujan v. Nat'l Wildife Fed'n, 497 U.S. 871, 
882 (1990) (emphasis omitted); see also Norton v. Southern Utah Wilderness Alliance, 542 U.S. 
at 66-67. 

The issues Plaintiffs demand to litigate now should be addressed, if ever, following 
issuance of any final agency action under the tribal trust accounting plan, with a supporting 
administrative record, upon which Plaintiffs can base any subsequent challenge and the Court can 
rely to determine the merits of Plaintiffs' challenge. To do otherwise, as Plaintiffs propose, i.e., 
to adjudicate the issues delineated by Plaintiffs now, would undermine the fundamental purpose 
of primary jurisdiction, which is to allow for the agency to materially aid the Court by marshaling 
the facts into a meaningful pattern for any subsequent adjudication. See Ricci, 409 U.S. at 305- 
06. Furthermore, it would be premature, inefficient, and wasteful of judicial resources, as well as 
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those of the parties.- 

Plaintiffs argue that this Court should reach these merits questions at this time to guide 
and restrict Interior' s decisionmaking on remand and ensure that Interior does not decide that the 
TRP satisfies the agency's fiduciary obligations to furnish a "full and complete" accounting to 
tribes. See Principal 0pp. at 52; Assiniboine, Standing Rock, and Shoshone-Bannock 0pp. at 16- 
17. Plaintiffs' argument lacks merit.- It is an established legal principle that agencies are 
presumed to act in accordance with the law and that their actions enjoy a presumption of 
regularity from the courts. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 
415 (1971) (rev'd on other grounds) (agency decision is entitled to a presumption of regularity); 
United States v. Chemical Found., 272 U.S. 1, 14-15 (1926) ("The presumption of regularity 
supports the official acts of public officers, and, in the absence of clear evidence to the contrary, 
courts presume that they have properly discharged their official duties.") (citations omitted). 
Accordingly, guided by this presumption of regularity, the Court should presume that Interior will 
act lawfully on remand even without any prior decision on the merits.— 

More importantly, as the Supreme Court explained in Vermont Yankee Nuclear Power 



^ Plaintiffs claim that Defendants have "implicitly concede[d]" liability in these cases by 

seeking remand. See Principal 0pp. at 51. Defendants' remand motion in no way constitutes an 
admission of a duty to account or Defendants' breach of that duty. Voluntary remand can be 
sought and properly granted without any confession of error or hability. See Shakeproof 
Assembly Components Div. of Illinois Tool Works, Inc. v. United States, 412 F. Supp. 2d 1330, 
1336-37 (Ct. Int'l Trade 2005). 

— Defendants note that it is within the range of possibilities as set forth in the Swimmer 
Declaration for Interior to conclude that the TRP does satisfy its obligations to some tribes. 

— The presumption of regularity also militates against Plaintiffs' argument that the Court 
should "closely monitor Interior's activities" during the preparation of any plan. See 
Assiniboine, Standing Rock, and Shoshone-Bannock 0pp. at 22. 
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Corp. V. Nat' I. Res. Def. Council, 435 U.S. 519 (1978), the judiciary may not dictate to agencies 
the methods and procedures of needed inquiries on remand, because "[sjuch a procedure clearly 
runs the risk of 'propel[ling] the court into the domain which Congress has set aside exclusively 
for the administrative agency.'" Id. at 545 (quoting Sec. Exch. Comm'n v. Chenery Corp., 332 
U.S. 194, 196 (1947)). Likewise, the Supreme Court has acknowledged the limited scope of 
circumstances in which a court may order an executive agency to make a specific discretionary 
determination. See Federal Power Comm'n v. Transcontinental Gas Pipe Line Corp., 423 U.S. 
326, 333 (1976) (judicial review of agency action ordinarily requires remand to agency so that the 
agency can exercise its discretion); Cobell v. Kempthorne, 455 F.3d 301, 308 (D.C. Cir. 2006), 
cert, denied. 111 S. Ct. 1875 (2007) (courts must allow Interior to exercise its discretion and use 
its expertise in complying with its statutory mandate under the 1994 Act); Citizens for Balanced 
Env't & Transp., Inc. v. Volpe, 650 F.2d 455, 460 (2d. Cir. 1981) (court's role is limited; it may 
not substitute its judgment for that of the agency); Nat'l Tank Truck Carriers v. EPA, 907 F.2d 
177, 185 (D.C. Cir. 1990) ("We will not, indeed we cannot, dictate to the agency what course it 
must ultimately take .... It may even be that the EPA will choose some other solution altogether. 
In any event, that choice is the agency's and not ours.") (citations omitted). 

In devising a tribal historical accounting plan. Interior's discretionary determinations 
include (but are not limited to): the scope of the accounting, the order of prioritization, and how 
best to allocate its budget. Swimmer Decl. at 1 22. These determinations encompass a decision 
about the merits of the TRP and the extent (if any) to which the TRP would discharge the 
agency's trust accounting obligations to any tribes. Id. As the D.C. Circuit has consistently 
ruled, it is for the agency to decide these types of matters in the first instance. See, e.g., Mashpee 
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Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1101 (D.C. Cir. 2003) ("[t]he agency 
is in a unique — and authoritative — position to view its projects as a whole, estimate the prospects 
for each, and allocate its resources in the optimal way.") (quoting In re Barr Laboratories, Inc., 
930 F.2d 72, 75 (1991)); Cobell v. Kempthome, 240 F.3d 1081, 1104 (D.C. Cir. 2001) ("The 
district court explicitly left open the choice of how the accounting [pursuant to the 1994 Act] 
would be conducted, and whether certain accounting methods, such as statistical sampling or 
something else, would be appropriate. Such decisions are properly left in the hands of 
administrative agencies."). Plaintiffs even acknowledge that Interior has discretion as to how to 
complete an accounting. See Principal 0pp. at 68.— Thus, any decision on Interior's 
discretionary determinations would be premature and need not be addressed in deciding the 
remand motion. 

Plaintiffs also argue that remand should be denied because Defendants have not defined or 
otherwise articulated the role of the Department of the Treasury ("Treasury") in a historical 
accounting of tribal trust funds. See Principal Brief at 70 n.27. It is inappropriate at this juncture 
for the Court to wade into an identification of the roles or duties of Treasury, because Congress 
assigned to Interior selection of the scope of accounting methods (including the determination 
whether, and to what extent. Treasury records would assist in preparing a historical accounting). 



— At the same time. Plaintiffs argue that a remand will be wasted, because Interior does not 

know what certain key terms relevant to a historical accounting plan for tribes are. See Osage 
and Gila River 0pp. at 5-6 (citing to Defendants' Answer to Osage Tribe Complaint regarding 
the terms "accounting," "trust responsibilities," and "tribal assets"); Assiniboine, Standing Rock, 
and Shoshone-Bannock 0pp. at 17 (citing to Defendants' Answer to Standing Rock Sioux 
Tribe's Complaint regarding the term "accounting"). Plaintiffs' argument misses the point. 
Defendants' responses to these allegations speak to Plaintiffs' failure to define their terms within 
their own pleadings. In no way do Plaintiffs' arguments change the fact that Interior has 
discretion to define these terms as part of its work concerning a historical tribal accounting plan. 
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See 25 U.S.C. §§ 4001 et seq. Such an identification of Treasury's roles or duties would be an 

improper advancement of a merits question. 

Reaching the merits of the Defendants' duty to account or the scope of the accounting at 

this point risks wasting the parties' and Court's resources, because the issues probably will be 

changed and further refined following the completion of the remand. Therefore, Plaintiffs' 

proposal to do so should be rejected with dispatch. If Plaintiffs remain dissatisfied after remand, 

they may pursue judicial adjudication of any final agency actions set forth in the tribal historical 

accounting plan and any ensuing accounting work.-' As Plaintiffs point out, the "deciding factor 

should be efficiency." See Ak-Chin 0pp. at 4 n.l (citing Rhoades v. Avon Products, No. 05- 

56047, 2007 WL 2983757 (9th Cir. Oct. 15, 2007). For the reasons set forth in this brief, 

proceeding now on these issues will not result in efficient judicial review.— 

D. This Court Should Consider Mr. Swimmer's Declaration, As He Can Speak to the 
Agency's Institutional Knowledge and Any Attempts to Depose Him in These 
Cases is Improper. 

Plaintiffs object to this Court's consideration of Mr. Swimmer's declaration and claim 

they are entitled to depose him. See Principal 0pp. at 60-61. Plaintiffs' challenge to Mr. 

Swimmer's declaration rests on the fundamental misconception that Mr. Swimmer has to possess 

personal knowledge of all of the averments in his declaration. Id. ("A probing examination is 



— Depending on the type of issue raised in any subsequent judicial review proceeding, 
certain issues may be appropriately resolved prior to an accounting while others may be 
appropriately resolved only after an accounting is completed. 

— The same inefficiencies would result from ruling on Plaintiffs' request that the Court 
address class certification-related discovery and class certification at this time. See Nez Perce 
0pp. at 3 n.l. Any such requests are premature, given Defendants' pending motion for a 
remand. 
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particularly essential here because Mr. Swimmer appears to have no personal knowledge on 
which to rely for most of his averments.")- No such requirement exists. 

Mr. Swimmer is the Special Trustee for American Indians, and, as such, he oversees the 
Office of the Special Trustee for American Indians, including staff and contractors who discharge 
their duties and responsibilities under his general direction and guidance. See Swimmer Decl. \ 
1 . Mr. Swimmer is entitled, as a presidential appointee reporting directly to the Secretary of the 
Interior (25 U.S.C. § 4042(a)(b)), to rely on the knowledge and information of his staff as well as 
his own personal knowledge and information in making his declaration. Further, it is proper and 
appropriate for the Court to consider Mr. Swimmer' s declaration, even if it is not based on (or 
entirely on) knowledge stemming from his own personal participation in events or decisions. See 
Washington Cent. R.R. Co. v. Nat' I Mediation Bd., 830 F. Supp. 1343, 1353 (E.D. Wash. 1993) 
("Personal knowledge, however, is not strictly limited to activities in which the declarant has 
personally participated") (citing Londrigan v. Federal Bureau of Investigations, 670 F.2d 1164, 
1 174-75 (D.C. Cir. 1981))). The relevant case law is instructive about the foundations of an 
agency manager's declaration. For example, an agency manager's affidavit may be based on his 
subsequent review of documents. Laborers ' Int'l Union v. United States Dep 't of Justice, 578 F. 
Supp. 52, 56 (D.D.C. 1983); Hutchinson v. Tenet, 2003 U.S. Dist. LEXIS 26182 (D.D.C. 2003). 
Likewise, an administrative agency manager may testify as to what his or her agents or employees 
learned through their investigations and reported to that manager. Navel Orange Admin. 
Comm'n. v. Easter Orange Co., 722 F.2d 449, 453 (9th Cir. 1983). 

Mr. Swimmer based his declaration on his actual knowledge, review of documents and 
conversations with employees. See Swimmer Decl. %% 3-26. Plaintiffs have no legal basis to 
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depose Mr. Swimmer, because, contrary to Plaintiffs' contention, it is wholly appropriate for Mr. 

Swimmer to base his declaration on information that he acquired or was supplied as the head of 

an agency. Moreover, Mr. Swimmer's declaration should be accorded the general presumption of 

good faith underlying agency affidavits. See SafeCard Services, Inc. v. SEC, 926 F.2d 1197, 1200 

(D.C. Cir. 1991).^( 

Also, APA cases are generally decided on the basis of the agency's administrative record, 

i.e., without the development of additional, extra-record evidence, through discovery or 

testimony. "Challengers to agency action are not . . . ordinarily entitled to augment the agency's 

record with either discovery or testimony presented in the district court." Marshall County 

Health Care Auth. v. Shalala, 988 F.2d 1221, 1226 (D.C. Cir. 1993) (citations omitted); see 

Florida Power & Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985). Even in the exceptional 

instance in which additional fact-finding is appropriate, such fact-finding is limited to filling in 

the gaps in an existing record. See id. Plaintiffs are not entitled to conduct any discovery until, at 

a minimum. Interior has completed its accounting plan (or perhaps the underlying accounting 

itself) and produced an administrative record in support of the plan (and the accounting, if 

appropriate) and Plaintiffs have demonstrated that they are indeed entitled to such discovery. In 

short, Mr. Swimmer's declaration should be considered by this Court in support of remand, and 

Plaintiffs' requests to depose Mr. Swimmer should be rejected. 

III. IT IS PROPER TO STAY THE LITIGATION OF THESE CASES DURING THE 
REMAND PERIOD, WHILE INTERIOR COMPLETES ITS TRIBAL 
ACCOUNTING PLAN. 



— Defendants note that there is no evidence before the Court contradicting the Swimmer 

Declaration as to the ITMA, or any other factual matter addressed within that Declaration. Cf. 
Colville and Coeur D' Alene 0pp. at 4-6. 

-23- 



Case 1:06-cv-01899-JR Document 29 Filed 11/21/2007 Page 32 of 36 

Contrary to Plaintiffs' position that formal discovery should proceed, it is proper for this 
Court to stay these cases while remand proceeds until completion. See General American Tank 
Car Corp. v. El Dorado Terminal Co., 308 US 422, 432-33 (1940); Am. Ass'n of Cruise 
Passengers, 31 F.3d at 1187 (D.C. Cir. 1994) ("In general, when primary jurisdiction lies with an 
administrative agency, the district court should stay the proceedings . . . .") (citing Reiter v. 
Cooper, 113 S. Ct. 1213, 1220 (1993)). As pointed out in Plaintiffs' principal opposition, "the 
judicial process is suspended pending referral of such issues to an administrative body for its 
views." See Principal 0pp. at 63 (citing Western Pac, 352 U.S. at 64). Thus, upon granting the 
Defendants' remand motion, the Court should suspend the litigation of these cases until after 
Interior has completed the remand and the historical accounting plan for tribes. As stated in 
Defendants' opening brief, after completing the plan. Interior will provide the plan, as well as the 
supporting administrative record, to the Court and Plaintiffs for consideration. At that time, the 
parties will confer, if appropriate, and advise the Court about their proposals (if any) for any 
further proceedings based on the plan. 

Plaintiffs argue that they will suffer prejudice as a result of a stay of litigation, because 
they will not have access to trust records during the six-month remand. See Principal 0pp. at 57- 
59; Ak-Chin 0pp. at 4. This argument is fatally flawed. Interior provides beneficiaries with 
access to their trust records as part of its regular course of business. For example. Plaintiffs 
receive periodic statements of performance, as mandated by the 1994 Act. See 25 C.F.R. § 
115.803. They also have access to non-monetary trust records. See, e.g., 25 C.F.R. § 150.11. In 
addition, contrary to Plaintiffs' claims that they have no ready remedy for denial or delay of 
records during the remand period, there is an available, established administrative appeal 
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procedure set forth in 25 C.F.R. Part 2.8.- Moreover, Defendants have been and continue to be 
preparing and providing records as part of informal discovery exchanges during the existing stays 
of these cases. See, e.g., Declaration of Delia Carlyle ^^ 11-12. 

Additionally, certain Plaintiffs claim that they would not have access to their trust records 
but for their lawsuits. See Ak-Chin 0pp. at 6, 8; Assiniboine, Standing Rock, and Shoshone- 
Bannock 0pp. at 25. This is simply not the case. For instance, ordinary course of business 
processing and approval of surface use applications regarding its non-monetary assets occurs with 
regularity between the BIA and the Ak-Chin Indian Community. See generally Declaration of 
Cecilia Martinez In Support of Defendants' Mot. for Voluntary Remand (attaching 
correspondence from 2005 {i.e., before Plaintiff filed its lawsuit) regarding rights-of-way across 
the Ak-Chin reservation, and correspondence from 2007, after the filing of the lawsuit). 
Importantly, the situation and issues specific to Ak-Chin, i.e., the management of non-monetary 
assets and the direct payment of lease revenues to the tribe, reinforces Defendants' position that 
remand should be granted, as Interior is in the best position to determine how these tribe- specific 
and other factors should be considered as part of carrying out its statutory mandate under the 
1994 Act. See Swimmer Decl. \ 22 (factors such as the inclusion of non-monetary assets will be 
considered in the tribal accounting plan). 
IV. CONCLUSION 

For all the reasons set forth here and in the opening brief. Defendants respectfully request 



— Of note, this regulatory appeals process can hardly be said to be new. In fact, this 

appeals process has existed since at least 1960. See 25 Fed. Reg. 9106 (Dec. 22, 1960). Prior to 
1960, Sec. 1 of Executive Order 2508 provided for appeals to the Secretary of the Interior based 
on any action taken by the Commissioner of Indian Affairs. See Exec. Order No. 2508 (Jan. 11, 
1949). 
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that this Court grant Defendants' Motion for Remand to the Department of the Interior. 



Respectfully submitted this 21st day of November, 2007, 



RONALD J. TENPAS 

Acting Assistant Attorney General 

/s/ Kevin J. Larsen 

KEVIN J. LARSEN 

MAUREEN E. RUDOLPH 

JOHN H. MARTIN 

KEVIN REGAN 

MATTHEW M. MARINELLI 

ANTHONY P. HOANG 

United States Department of Justice 

Environment & Natural Resources Division 

Natural Resources Section 

P.O. Box 663 

Washington, D.C. 20044-0663 

Tel 

Tel 

Tel 

Tel 

Tel 

Tel 



(202) 305-0258 
(202) 305-0479 
(303) 844-1383 
(202) 305-3022 
(202) 305-0293 
(202) 305-0241 
Fax: (202) 353-2021 

OF COUNSEL: 

LAWRENCE JENSEN 

PAUL SMYTH 

THOMAS BARTMAN 

ELISABETH BRANDON 

GLADYS COJOCARI 

SHANI WALKER 

Office of the Solicitor 

United States Department of the Interior 

Washington, D.C. 20240 

TERESA E. DAWSON 
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Office of the Chief Counsel 
Financial Management Service 
United States Department of the Treasury 
Washington, D.C. 20227 
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CERTIFICATE OF SERVICE 

I hereby certify that, on November 21, 2007, 1 electronically transmitted the foregoing 
DEFENDANTS' MEMORANDUM OF POINTS AND AUTHORITIES IN REPLY TO 
PLAINTIFFS' MEMORANDA IN OPPOSITION TO DEFENDANTS' MOTION FOR 
REMAND AND TEMPORARY STAY OF LITIGATION to the Clerk of the Court, using the 
ECF system for filing, and caused the ECF system to transmit a Notice of Electronic Filing to the 
counsel of record listed on the ECF system for this case. 

/s/ Kevin J. Lars en 



KEVIN J. LARSEN 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AK CHIN INDIAN COMMUNITY, 
PlaintijOF, 

V. 

DIRKKEMPTHORNE, etal., 
Defendants. 



Civil Action No. 1:06CV02245 (JR) 



DECLARATION OF CECILIA MARTINEZ 
IN SUPPORT OF DEFENDANTS' MOTION FOR VOLUNTARY REMAND 

Pursuant to 28 U.S.C. section 1746, 1, Cecilia Martinez, declare as follows. 

t 

1 . I am the Supenntendent of the Bureau of Indian Affairs (BIA) Pima Agency, which is 

located in Sacatoa, Arizona. I have held this position since April 2006, and I have been employed 
by the Department of the Interior, Bureau of Indian Affairs (BIA) since 3une 1986. 

2. Attached as Exhibit A are true and correct copies of some of the 2005-2007 
correspondence between the BIA Pima Agency and the Ak-Chin Indian Community. 

I declare under penalty of perjury that the foregoing is true and correct to the best of my 
icnowledge, information and belief, and that this declaration was executed on November-^ 2007. 




CECILIA MARTINEZ 
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United States Department of the Interior 

BUEEAtI OP INDIAN AFFAIRS 
PIMA INDIAN AGENCY 
P.O. BOX 8 
SACATON. ARIZONA 85247 ' 



of Real Estate Sen/ices 
phtiner 520-562-3376/3377 
Number: 520-562-1260 



Ms. 

Ak- 

4250"? 



D'slla 



cmn 



M. Carlyle, Chairrhan 
Indian Community 
W. Paters & Nail Road 
Maric<bpa, Arizona 85239 



Tliis 
from 



Our 

Grouff 

Base 

2007 

status 



MAR 8 2007 



Dear Ms. Carlyle: 



in response to your letter dated February 22, 2007, requesting technical assistance 
(jjur office. 



li; 



oitice 



has requested an appraisal for the property whicii was leaded by Renal West Care 

, in Lot 68, Section 33, Township 4 South, Range 3 East of the Glla and Salt River 

and Meridian, Pinal County, Arizona, containing 1 ,0 acres mor^ or less, dated March 1 , 

We have enclosed a copy of thfe appraisal request, and a copy of the uncertified title 

report, for your information. t 



res Donse ' 



In 

25 U| 



S.C. 



to your question regarding agreements in duration of s6ven (7) years or more, 
§ 81 (b) requires that "No agreement or contract ww an Indian tn'be that 
encu^b'nrs Indian lands for a period of seven (7) or more years sHall fee valid unless that 
agreement or contract bears the approval of the Secretary of the Interior or a designee of the 
Secretary." 



Ifyoii 

Sup€ 

562-: 



have any questions or wish to discuss this matter further, please contact either the 
Supei[intendent's office dt (520) 562-3326 or Larry McKeighen, Acting Realty Officer at (520) 



3376, 



Enclosures 



Sincerely, 

/S/ J/^y DANIELS ' 

_ I 

ABTINS Superintendent 



R) sally Chrono 
Siiperintandent Chrono 
Cise Chrono 

hhunt/hri:o3/07/20Q7 
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United States Department of the Interior 
BUREAU OF l^fDlAN AFFAIRS 

PIMA AGENCY 

Post Office Box 8 - Sacaton, Aritona H5247 



IN HEfV REFER TOs 



Real Estate Services 
TEL.: (520) 562^3376/3377 
FAX: (520) 562-1280 

MAY 1 B 2005 



Honorable Terry O. Enos 
Chairman, Ak-Chin Indian Community 
42507 W. Peters & Nail Road 
Maricopa, Arizona 85239 

Dear Chairman Enos: 

This is in response to your request of May 5, 2005 for a Right-Of-Way Application 
concerning Weatpac Development, Inc. developing a subdivision (Santa Cruz Ranch) 
on the southeast comer of the Ak-Chin Indian Reservation. The proposed project 
involves the realignment of approximately 3.23 miles of the Santa Cruz Wash in 
Sections 15, 22 and 26. Township 5 South, Range 4 East, Pinal County, Arizona, and 
that the realignment is needed to rectify potential flooding Issues in the proposed Santa 
Cruz Ranch subdivision. 

Enclosed is a copy of the Right-Of-Way Procedures with Right-Of-W ay Application. 

If tinere are any questions, please contact the undersigned at (520) 562-3326 or Julia A. 
Molina. Real Estate Services, at (520) 562-3376, or Peter Overton, Environmental 
Office, at (520) 562-.3326. 

\ , 

/ 



Enclosure 




Acting Superintendent J 



cc: With copy of May 5, 2005 Lettftr. R9»Qlutlon A-3r-05 & January 12, 2004 MJ>M. to; 

Stan Webb, Realty Offioer, Branch of Real Estate Services, Western Region ^ 
Cathy Wilson, Land & Water Resources Officer, Branch of Land 8. Water RosourcftB, Western Region 
Amy L. Heusiein, Environmentei Proiection Officer, Branch of Environmental Mgmt. Western Region 
Peter Overton, Environmental Speciaiiet, Pima Agency 
Joe Revak. Supervisory Engineer, Branch of Natural Resources, Pima Agency 
Department of Arrtiy. Corps of Engineer, A2 & NV Area Office, Attn: Cindy Lester, Chief of A2 
Section, Regulatory Branch, 3636 North Central Avenue, Suite 900, Phoenix, AZ 85012-1939 
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AK-CHIN INDIAN COMMUNITY 

Community Govermnent 



miii_ rr • * Jbhh 

42507 W, Peters & Nal| Road ' Maricopa, Arizona 85239 • Telephone: (520) 568-1000 ■ Fax; (S2D) 568^566 



May 5, 2005 



Idmin n. Nuvamsoj Superin^ndBnt 
Pima Agency 
P.O Bo?; 8 
Scicaton, Arixono B5247 

Dear Superintendent, 

The Ak-Oiin Indian Community and Westpac Development Inc., are requesting a Righl-of 
Way Application. Westpac Development inc. li developing o subdivision (Santa Cruz 
Ranch) on the southvast corner of the reservation. The proposed projea Involves the 
realignnn0nt of approximately 3.23 miles of the Santa Cruz Wash In Section 1 5, 22, and 
26, Township 05 South, and Range 04 East in Plnal County, Arizana. The realignment 
project 1$ needed to ne^lfy potential flooding usues in the proposed Santa Cruz Ranch 
subdKrision. 

Approximately 75 percent of the proposed 1 ,922-acre Sonta Crvz Randi development ts 
in the 1 00-year fioodplaln of the Santa Crust Wash. The Santa Cruz Wash currently does 
not have capodty to contain the 100-year flood ev«ht of approximately I2,600cfs. 
>A^estpac Development is proposing to contoin the 1 00-year flood by canalizing over flow 
onto the AK-Chin Indian Community. The canalization shall lesien the impact in an event of 
the 100-year flood to the Santo Crux Ronch and eliminate the 100-year floodploin from 
the Ak-Chin Indian Community. TTie Ak-Chin Indion Community hoa signed a Memorandum 
of Understanding Agreement (attachment A) with Westpac to start the process of 
applying for o 404 permit and BIA Right-of Way application. 

Pleose submit a Right of Way Application to the following address 42507 W. P«ripr% fl. 
Nail Road, Maricopo, Arizona B5239 attention Planning and Development OHIm lh» 
Commoniry looks forward to your response. 




4 



Sincerely, 



Terry Ow'Enoi, Choirman 
Ak'Chln Indion Community Council 



/J,^!i 
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AK-CMIW INDIAN COMMUNrTY COUNCIL 

42507 W. Peters & Nail Road 
Maricopa. Arizona 65239 
Telephone: (520) 558-1000 

Resolution Nn A-37-05 



RESOLUTION OF THE 
AK-CHIN INDIAN COMMUNITY COUNCIL 

A Resolution Requesting a BiA Right-of-Way Application Regarding Santa Cruz 
Wash, Ak-Chin Indian Reservation 

WHEREAS, the Ak-Chin Indian Community (the "ComiTiunrty") is a federally recognized 
Indian Tribe organized pursuant to the Indian Reorganization Act of 1934; 
and 

WHEREAS, the Community is governed by the Ak-Chin Community Council (the 
"Council") pursuant to Its Articles of Association (the "Articles") approved by 
the Secretary of the Interior December 20, 1 961 ; and 

WHEREAS, the Communrty and Westpac Development Corporation, Inc., ("Westpac"), 
as agent for Anderson and Val Vista 6, LLC and Santa Cruz Ranch. LLC 
(collectively. "Owners") have negotiated a Memorandum of Understanding 
respecting Ownsrs' development of the proposed 1,922 acre Santa Cruz 
Ranch Project located between Murphy and Russell Roads and Val Vista 
and Miller Roads, a c»py of which is attached hereto and made apart hereof 
as Exhibit "A"; and 

WHEREAS, the Community has undertaken to cooperate with Westpac In requesting the 
Bureau of Indian Affairs ("BIA") and the Department of Interior to provide 
pennaneni maintenance easements to the Santa Cruz Project, allovWng 
oversight of maintenance of a completed channel and the existing channel to 
carry out maintenance duties and functions; and 

WHEREAS, the parties have determined that part of this process involves a request by 
the Community fora BIA Right of Way Application to and forthe Santa Cruz 
Wash. 

NOW THEREFORE BE IT RESOLVED, the Council does hereby authorize Ak-Chin Indian 
Community to enter into a request along with Westpac and related Owners, to the Bureau 
of Indian Affairs for a Right of Way Application to and for the Santa Cruz Wash; and 

NOW THEREFORE BE IT FURTHER RESOLVED, that the Chair or Vice-Chair of the 
Communrty are hereby authorized to execute any documents necessary to complete the 
request for BfA Right of Way Application, 
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C-E-R-T-l-F-l-C-A-T-l-O-N 

Pursuont to aumortiy In Article Vlll, Section 1(a), (b), (c), (d), and (m) of the Articles of 
ABSOclatlon of th« Ak-Chin Indian Community^ approved by the Secretary of the Interior on 
Decemb«r20. 1961, by • quorum of 4 members present at a Regular Council meeting held 
on Mftv 4. 200S . ■( th* AK-ChIn Reservation. Maricopa, Arizona, by a vote of 4 for, Q 
agalnat, Q not voting, and J, Absent, the foregoing Resolution was adopted. 





reiryro^nos, Chairman 
Ak-Chin Indian Community Council 



ATTEST: 




ijp 



tvry 
nlty Coyncll 
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MEMORANDUM OF UNDERSTANDING 

This Memorandum of Understanding ("MOU") is entered into this /^ day of January, 2004, by 
and between Westpac Development Corporation. Inc. fWestpaC) as agent for Anderson & Val 
Vista 6 LLC and Santa Cruz Ranch LLC (collectively, "Owners"), the owners of the proposed 
1922 acre Santa Cruz Ranch Project located between approximately Murphy and Russell 
Roads and Val Vista and Miller Roads, and the Ak-Chin Indian Community ("Ak-Chin"). The 
parties to this MOU ad^nowledge that its provrsiona pertaining to the subject matter hereof, 
except for Section 8 below, are not intended to be legally binding on either party and are merely 
a recital of the temns on which they have reached a mutual understanding and shall proceed in 
good faith to document and execute a formal definitive and binding Agreement between the 
Owners and the Ak-Chin within a timely manner, section 8 below shall be legally binding when 
this MOU is signed by Ak-Chin. It is in good faith that Owner and Ak-Chin agree with the 
following recitals: 

1. Ownam would be required to cause the engineering firm of Coe & Van Loo 
Consultants, Inc. ("CVL") to cause the plans to be sealed by a registered Civil 
Engineer licensed by the State of Arizona and regulated by the State Boartl of 
Technical Registnation. CVL's Insurer shall name Ak-Chin as an additional insured 
under it General Liability Insurance Policy. CVL wi|l maintain in force a two million 
dollar ($2,000,000) Professional Liability policy commonly referred to as "errors and 
omissions" insurance. 

• 2. Owners will negotiate a maintenance agreement with an appropriately created and 
recognized Flood Control District, Special Purpose Association, County Special 
Taxing District, or other entity able to pay for and maintain flood control fadlltjes of 
the new and existing channel on Ak-Chin land south of the Union Pa<afic Railroad 
tracks in the specific area to be Identified on the final engineering plans. 

Ak-Chin will fully cooperate therewith and request the Secretary to provide a 
permanent maintenance easements to such entity, allowing the party selected to 
oversee the maintenance of a completed channel and the existing channel to have 
all necasBSfy and reasonable access to the channel to carry out its maintenance 
duties and functions. 

Owner shall also negotiate an agreement with any existing entities which have 
assumed responaiblilty for the maintenance of any portion of Ak-Chin"s flood control 
facilities. 

■ 

3. Ak-Chin would not be obfigated to pay for any costs of obtaining approved plans for 
this floodway channel project, Including, but not limited to, the engineering, 
surveying, filing fees, and costs of obtaining Department of Interior (DOI) and/or 
Bureau of Indian Affairs (BIA) approval. ' 
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4v Ak-Chin will not be required to pay for any portion of the construction of this floodway 
channel project or for such mcxliflcations to the existing fioodway channel as may be 
required by this fioodway channel project. 

5. In order to assure Ak-Chin that they will not be left with a partially constructed 
channel. Owners will agree to cause an irrevoqable letter of credit lo be issued in the 
amount of the cost to conatruct that portion of the fioodway channel project on the 
Ak-ChJn property and necessary to protect Ak-Chin from any flooding or any liability 
for flooding of adjacent propertiBS which occupies land wittiin the boundaries of the 
Ak-ChIn community prior to commencement of construction (the "Irrevocable Letter 
of Credit"). Should the Owners decide not to renew the Irrevocable Letter of Credit 
thirty^ays before rts expiration date, the In-evocable Letter of Credit can be reduced 
to cash by Ak-Chln. This Irrevocable Letter of Credit would be required to bo issued 
at the time thart construction permits are issued to start construction on the portion of 
the fioodway channel project located on Ak-Chln land and the final agreement 
between the Parties would Indicate under what specific circumstances Ak-Chln 
would have access to funds to be used to complete construction if same !s not 
completed by Owners or any successor to any portion of the Santa Cnjz project. 
Ownere will also comply with all bonding, surety or other guarantees required by 
State of Arizona for obtaining end maintaining permit across the State lands involved 
in the project, and will furnish Ak-Chin with copies indicating their compliance with 
such requirements. 

6. Owners wouki agree to take reasonable measures to mftigate edverse impacts on 
any adjacent land belonging to Ak-Chin Indian Community during the conatruclbn of 
the channel, including, without limitation, possible adverse Impacts arising out of the 
construction process itself, for example, by trucks traveling over adjacent farm land. 
As an exhibit to the final agreement between the parties, and prior to construction of 
the channel, the Parties would be obligated to photograph, and/or videotape the 
condition of all potentially affected land areas to assist in later determining if any 
damage was caused to such land and improvements as a direct result of the 
construction activity. 

7. Owners would agree to pay all costs of replanting any crops that are being cultivated 
at the Kme of this fioodway channel construction and that may be displaced because 
of the channelization project jn the areas of Ak-Chin land as would be shovm in a 
map exhibit to be attached to the final agraement. Any such payments shall be 
made based upon the fair market value of the crops at the time of construction and 
wouW only be paid for crops that are actively being farmed at the commoncemenl of 
construction. Further, the Owners agree to pay the actual costs of reconstituting any 
land that may be displaced because of the channelization project to another area of 
the Ak-Chin owned land as indicated specifically in a map exhibit attached to the final 
agreement between the parties. 
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8. Owners agree to reimburee Ak-Chin for the full costs of the legal fees AK-Chin incurs 
from the inception of the discussions on April 30, 2004, until the signing of this 
Memorandum of Understanding- Such fees shall be reasonable and shall be repaid 
to Ak-Chin within 60 days of the signing of this MOD. No reimbursement shall be 
required if the Tribal CGuncll does not approve of this MOU. 

Owners shall then reimburse Ak-Chin for the full costs of any reasonablci (ounf tntt:-. 
incurred by Ak-Chin from the signing of this MOU iinlii sunh iinio »n Dm iiiml 
agreement snd approvals are granted for this projaci l)y iitn nnimrirniMtl itf tntarip* 
(DOI) every 30 days as requested. A rough eslini.iui (i< inKiolnu ini|dl Itw* %h«f« Im 
attached as an exhibit to the final agreernent. 

9. Owners and Ak-Chin would allow the Army Corps of Engineers lo h.ivu tin iiunnnni 
review of the project and the Army Corps of Engineers and the Bureau ol iruJinn 
Affair? to undertake any legally applicable review as wall, 

1 0. Owners would agree that any homeowner who purchases in Santa Cruz Ranch shall 
be, at the time of purchasing a home, furnished with a disclosure explaining the 
presence and possible risk of over flight insecticide spraying in the general vicinity 
and shall be required to acknowledge this disclosed activity In writing. Such writing 
shall Include a statement by which the homeowner acknowledges the spraying to be 
an activity pre-existing the homeowner's occupancy of the homeowner's property, 
and that the homeowner assumes the risk of any harm resulting from such activity so 
long as Ak-Chin remains in compliance vWth any State, Federal or Tribal law 
pertaining to the activity, 

1 1 . Ak-Chin shall grant Owners, and its representative agents, employees nnd 
contractors all reasonable access to the property within its boundnrins r-ofnimiiK^iiig 
on the date this MOU Is signed and continuing until compleiion ni ihn ihwyiway 
Channel project, a? well as any necessary temporary G.is(iin<Mii-i im tutn^inH^iimt td 
the channels. Owners shall give Ak-Chin 5 day'fi v^ntiini imii. n ^fum Uit t^** M^^mwia 
upon the lands within the Ak-ChIn boundnnn;.. .iini •>h<iii iiMiaf«*M> I'MiNMhr »> m 
respects with the requirements of Ak-Chin's Rigtil-ol-l.nt'y jmuMii uybiwn A» *;iwn 
expressly acknowledges that a number of different persont! ;iii<i <iniil(«i» will norHi in 
have reasonable uninhibited access within the Ak-Chln boundani-jij; lu cnnifiinin tin-, 
project, Including without limitation Owners, Westpac, their respective onginourii, 
contractors, surveyors, and various government bodies, and Ak-Chin will a'low such 
entitles to travel upon and over its land In the course of completing the project. 
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12. The final definitive agreement inoorpDratlng theee terms must be formalized by a 
Resolution of the Tribal Couhdl and executed by the official tribal council 
representative. Ak-Chin agrees to fulJy cooperate in processing the applicatton 
through the 001 and the BIA rn a timely, professional manner, and a conceptuaf time 
line prepared by the owner and Ak-Chin shall be attached as an exhibit to this MOU 
shortly after its execution. 

The definitive agreement vwsuld be made contingent upon the following occurrences: 

- The State Land Department granting approval of the necessary easements 
for the construction and maintenance of a portion of the floodway channel 
project ito be built across State Lsnd; 

- Westpac, on behalf of Owners, receiving zoning approval acceptable to 
Owners for the Santa Cruz Ranch project from all appropriate governing 
tiodJes; 

- The floodway channel design and proposed maintenance arrangement must 
be approved by FEMA and the Corp of Engineers; and 

- Owners agree that any reasonable legal fees called for under Paragraph 8 of 
this Agreement shall be paid so long as the MOU is approved by Tribal 
Council. 

The parties hereto acknowledge that they have read the above provisions, understand and 
agree with the terms set forth above. 

Westpac Development Corporation, inc. 
By: 




5:£i£^;idji 



The Ak-Chin Indian Community 
By: 
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Department of The Army 
Corps of Engineer 
Arizona and Nevada Area Office 
Attn: Cindy Lester, Chief of Ari2ona Section, 
Regulatory Branch 

3636 North Central Avenue 
Suite 900 

Phoenix, Arizona 65012^1939 
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United States Department of the Interior 
BUREAU OP INDIAN AFFAIRS 

PIMA AGENCY 
PoBx Office Box 8 - Sfcaaioti. Arizona 85247 

IN Wm REFW. TO: 

Real EsEjite SeTvlces 
C3Z0) 56Z-3376/3377 

WCTt-OF-WAT PBDCEDtlKES 



A £0Ta»L appllCAClob £or a rlgbc-Df-vay sbALl b« £iled with r.he 
Supecliitaiid«iic, Plua A.geac7, Attnntioas Keal EaCACe SerriBea. Tha 
appIlBattoa stuill cite the acatute under vbtelt it va« £ll.e4., sbovr 
Che vtdth, lenBCh and area Car each type of lawl stat«B« and 
aeconpoaled by^ 

»■> Written agtraeaent to conply with ail aeipulatioiu at 
25 GFB. 169. 

b> >!■?■ o£ definite Location, (.am pecaanenc teproduclblea 
and four prints) , with complete leg*! cmteTlim 
d«BcrlpEi.Dn. Mapa aliiMiId show bcaiiakdofm o£ length 
and area of each type of Indian land croaaedt 
i.e.. Tribal, allotted landa. 

There should be subscribed on the wape of definite 
location an affidavit executed by the eaglnear vho 
n«de the survey, and a certificate executed by the 
applicant, both certifylne to Che accuracy of the 
survey and naps and hoch dealghiitius by Cemlnt and 
length o£ the Una o£ route. 

c. Appraisal rcpox-t and depoait of rlght-Qf*-way conalderation, 
i£ not ppcviously depoelted. Ho valver of payaent required 
per ZS CEfR 169.12-14 vlll be considered unleee apecl£lc«lly 
requeated In writing. 

d. AXlotteea' wrltcea consent on Fotm 5-105fa lu the caae of 
alloctiad land, Trikul rr-soli^H^^ ] ^ -tr'M^l ItA'^d. 

The appllcanc ahall be reappnsible .£ot- obtaining the 
landcnmers ' consents (signatures) prior ce submlsBlon to 
Real Estate Services. :>' 

e. Archaeloglcal clearance. '^ 



0)- 
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£. EnvtrosBiental AsseflUMnat Bepore— a brief fltacevenc o£ the 
project (iLnclttdB pertinent data of faclHtlee fiach as 
povcr line voltage, phasa, type of polea^ al«e and type 
of pipe liiMSB whethex- buried or nur£«B», etc.)* location 
of project:, terrain of land, type of vegscatlon, nuAbar 
of people to be serv'edt ony eapeuced adverae «f£ect on 
aeathettc value, wildlife, anrCace or wibaurfaoe water 
sou^ena, any creaatne of ekiBtlns or other rl^tB-ttf-iwy, 
and plana fcA- reetoratlOA and/or reaeedlne of say 
dlaCttrbed 0ur£ae« (erosion eootrol). 

CApiea of the applicable Hactlona of 25 Code of Federal Ragulact<nM« 
Part 169 J am inelnded £or your InJo i Mr ion. 

If yon hxw any qneacion«, pleaae call Real Satate Serviu«a at 
(520) 562-3376/3377. 



-■1 

f 




11/16/2007 10:08 FAX ©021/051 

11/15/200? (1;^;^ fm-(m)^^9^U Docur«il6^fB&-2EALSsit«Ct11/21/2007 Page 18 of|gT4^056 
^ 



RIGHT OF WAY PROCEDURES 

Aoplicatjon fijr Rigbt-of-Way 

(25 CFR 169.5) 



in, Right-of-Wav Application 

A. Functions at Agwicy Level: 



(3) 



1 . Foimal Implication shall be filed with the Superinteadent, Pfana Agency, 

Attention: Real Estate Service. The application shall dte tfac statute muter 
■ which it was filed, show the width, lenglii and area fi» each typo of land 
status, and accompanied by: 

a. Written agreement to comply with all BtipuktionE of 25 CFR 169. 

b. Maps of definite location (two permanent reproducibles and four prints), 
with complete legal centerUne desraiption. Maps should show breakdown 
of length and area of each ^e of Indian land crossed, Le.. tnbel, allotted 
lands. 

There should be subscribed on the maps of definite location, an affidavit 
executed by the engineer who made ^ survey, and a certificate executed by 
the applicant, botiii certifying to the accuracy of the sutvey and maps and 
both designating by termini and length of the line of route. 

c. Appraisal report and deposit of right-of-way ctmsidaadon, if not 
prcvioiosly deposited. No waiver of payment required per 25 CFR 169.12- 
1 4 will be considered nnless specifically requested in writing. 

d. Allottee's written consent on Focrh F-104b in the case of allotted 
land. 

e. Ar<;4ieological clearance 

4 

f. Environmental Assessment Report — a brief statement of flte prciject 
(include pertinent data of facilities such as power line voltage^ phase, type of 
poles; size and type of pipelines \vhether buried or suifecc, etc.), locatioD of 
project, tKtain of land, type of vegetation, number of people to be served, 
any escpected adverse eSEect on aesthetic value, wiUUi&, source or 
subsut&ce water sources, any crossing of existing or other rigfatSKif-way, 
and plans for restoration and/or reseeding of any distuibed aonrcc (erosioQ 
control). 

Formal enviionmental impact statement will be required on m^orprojocts. 
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IV. Grant of Easement fbrRidH-of-Way 
A. Fimctions at the Agency Iwel: 

1. Upon satisfactory compliance ivith ell requirements, Real Estate Sexviccs 
will forward the right-of-way packet lo the Superintendent for his review and 
approval. 

2, After s^pprovaL, distribution of the Grant of Easement for Right-of-Way is 
lOade to the applicant. 

3. Distribution of the right-of-way consideration to the landowners involved 
will be made depending on the schedule of distribution of the lease 
distribution cleik. 

4, The Agency will forward the approved right-of-way doctunents to Land 
Titles and Records Office, Albuquerque, New Mexico for reconling. 

V. Actions to complete Right-of>Wav (25 CTR 169.16) 

A. Upon completion ofconstiuctionofright-of-way, applicant shall ftonish Real 
Estate Services with Affidavit of Completion, in duplicate 

B . Agency Real Estate Service will field inspect the site, and report any additional 
damages or failuxe of grantee to comply with easement stipulations. The 
Supetintmdant'B recommendation for final clearance or further remedial action will 
be made. ' 

C Upon receipt of the -written report of £ield inspection, distribution of the balance of 
the deposit will be made based on the report, and a letter written to applicant 

B. The affida^dt of completioa is forwarded to Land Titles and Records for recording. 



^ 
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The xole of the Bureau of Indian AQairs is to review the completed rights-of-way documeiits, 
service line agreements and leases for confomiance -with cjdstlng laws aiid regulstions. 

Almost all laud, both. Indian and non-Indian, is served by roads, canals, tiansmission lines, as well 
as othjcr services. Most of those services 9xe services needed and used by Indian tribes and 
individual Indians. Many statutes have given the Secietaiy and others, duties and powers to grant 
rights-of-way through Indifln lands. Specifically, the Act of February 5, 1948, is the statute we 
look to now to grant and jaocess rights of way on Indian land. The 1948 Act authorizes &e 
granting of rights of way for ALL puiposes across both tribal and individual owned Indian land. 
The Secretaiy in granting rights of way has to have the consent of the tribe and/or the individual 
owners (under some circumstances it is not necessary to have 100% of individual owners). He is 
also authorized to determine tiie amount of just compensation. The regulations lequiie that the 
consent of the tribes fotmed under the Indian Reorganization Act (May 1, 1936), and the 
Okkhoma Indian Welfare Act and all other tribes, which have tribal governing bodies, recogniaed 
by the Se tiiet ary. The only instance die Secretary c^ grant a right of way without the consent of a 
tribe araoss tribelly owned land is if the tribe docs not have a rccogoized goveming body. 

A 'tight-of-way" is primarily a privilege to pass over another's land, or a privil^c which one 
petson>oraparticulardescripti[onofpersons, may have of passing over the land of another. It 
is nothing more than a special and limited right of use, which does not exist as a naniral rigiht, 
but which must be created by a. grant or its equivalent. 

The Bureau's ic^onsibitity in makiug grants of ri^3ts-of-way over Indian land stems from 
the United States Government's te^onsibilities as trustee for the land. Therefbie, grants of rigbts- 
of-<wfty shall be made in such a manner as to discharge properly the re^Mnsibilities and obligations 
of a trustee to the owner or' owners of the land; that is, to assure that the rights of the owner or 
owners of the land arc protected. 

The regulationB (25 CFR 169) axe desired to give adequate latitude to act in the best interest of 
the ownexs in a wide variety of circumstances and situations, which arise at die Agency in 
connection wiib ri^its-of-way :matterB. 

The Secivtaiy may not grant a ri^t<of-way or renewal for less than the appraisal i^r marfcd: value, 
plus any severance damages, unless waived in writing by the Imidowners or their reiseseatatlveB. 
It should be noted that the consideration is stated is not les than the appraisal value, but this is not 
intiended to limit or restrict the individual's or tribes in negotiating amounts in excess of tiie 
apittaisal value. Likewise, the tenn "waived" as used extends to a waiv<T of all or part The 
regulations give the authority, wi& the landowners consent, to waive all eotapensation. therefore, 
it is also implied that less than the total canq>ensation may be waived, if such partial coxnp^isation 
and otiier considerati(nis have been n^otiated and together compensate the landowner fi>r 'Qie 
taldng. If all or part offtnn consideraritm is waived, reasons for doing so should be dearly stated. 




5- 
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Utilities 

It is the responsibility of the prospective consumer (e^plioant) to request for pywa, tel^hone line, 
sewer, water or other services to their designated lioxneeite, 

The entity providing the services must then provide Real Estate Services with 1) Adequate 
description of the proposed pioject and sketbh showiiig the general locadon of the route 2) Written 
consent of allotted landowners 3) Application forRigjht-of-Way 4) Enviromnental Assessment 
Rcpon to determine -whether or not an Enviromnental Impact Statement ia required, and 5) An 
archaeological clearance mi^t be necessaiy if the home site is located on historic properties. 

A service line agreement is used for furnishing utility services axkoss lands of the owner, 
authorized occupant or user for facilities within these lands, tt does not include or extend to lands, 
which are not owned, or not under the authorized occupancy or use. The sovicing entity fomisihes 
Real Estate Services, Pima Agency, -with an executed copy of the agreement with a plat or diagram 
showing the location, size, and extent of tiie line. These are filed with the Supcrinteadent, Pima 
Agency, and do not need to be recorded with Land Htles and Reeorda. 

Inetttsa or Egress 

The applicant is re^onsiblo for making sure the property has ingress aud egress rights. The 
Bureau of Indian AfEaiis Branch of Roads will conetruot and mai nt ain a road only if it on their, 
road system or if the Gila River Indian Community requests that a road be placed on the BJA xoad 
system. The new ciiteria are that a road has to serve at least three (3) resideocea. 

The Bureau of Indian AiMrs must, as a legally responsible trustee protect the rights of owners of 
trust land. Pomial right-of-way grants are therefore required in order to property occupy or use a 
right of way. 



^ 
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3) 



AETLiamTN PCR PEKMISSiaN TO SUBSET ioR RICair-CF-WflY 



bavii^ a ronldencB or x>p™cipal place of businaeB at _ 

hereby files an application with the Bureau of Indian 

Affairs, pvcrsuant to the tanas and provisiona of the Act of Frfnuaiy 5, 194B 
(62 Stat. 17b 25 U.S.C, 323), and to the regulatiofiB of the D«part(»ent of 
thn latortor containei ia Title 25, C«Mie of Federal Regalatlona, Part 169 » 
for ponmssJoaa to sonrwy a riE^t-of-*tty iar the follo^Ag porposea and 
re^Bons: 



AdTQBS the followitig described Indian land: 



Tbe applicant uaderatsivta and hstfijf ej^reasly agreea to indamify the 
Tftiited States, the owners of the land, and oco^ants of the land, against 
liability for loss of lie, peraonal injia-y and piroperty dwa^ occarring 
becauee of survey activities and t;«ueed by the applicant, hie siployeeer 
ccmtractors atki their a;ployees» or siibcontTractors and their aipleyees. 



^ 



11/1B/2007 10:09 FAX 

' '^ "'•■^"^'^' 0^^ rm-(^4)tBS9n)^ Docur§fp\p^^^2^^^^^^\^^ 11/21/2007 Page 23 of ®026/05i 

^ 0019/056 



(^ 



Fg- 2 



IN MEESESS WHERE OF, has csaus^ 

this instrunent to be eaflecuted this day of 19 . 



wmiESS appr.TyyUT 



WCIHBSS 



SOFEOEailiXS DQCDMeNIS 

( ) WklttasD ocoisenb o£ Urn. lanaowaggB. 

( ) arii3anee of good faith atti finaajclal respansibility, 

( ) Double estimated damages. 

( ) stabB cerhiflpti c otp orate cbatg^r or articd.es of jj xxaputa tion. 

( ) ete rfif l arl ccpsr ctf resca-utiai oc bylcne of the corpocatixvi aqthoriglng 

tbe filliog of the a£i|iLjbcatu3(i. 
( ) Stae» certifinfitricm tliat the applicaiib i^ authngigMd jn tiie state 

>Aem tbe land is locaiai. 
( ) npirtiflFtf copQT of tbe articles of partnership co: agflrxriLataqg. 
( ) Otiker. . 
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musTRftncN # 2 



UEtnSD SCALES 
DEPAESMEHI OF IHE INIEEtlOEL 

BOREfla OF mnm affaibs 
sjxmmrs ce landcwness to AOEMPANy applicatiot 

KR PSBMISSICZI ID MAKE SJESfBX 



Date 



IdecLtiflcatlon, No. & Name 



(.Allot. No«» Naae, Tribal Rjef. Nol , etc.) 




Ltely estabished ttia,t the appllc 
^tplicatlcn for a rig^t-of-way iti accordsace -with, current lawn and 
resulation.) this ccajsent haa be«n Negotiated oa tbe following tezxas and 
conditioiui: 



WltneascB: Ovnersi Date Signed: 



(Una reverse side of this sheet if ackaitlona.1 space is needed for the onrker'a 
slgaa.turea. If this ccdnaent inyolves Tribal land* it should be hy x-naelutloo.) 




? 
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RIGHT-OF-WAY APPLICATION 



COMES NOW THE APPLICANT 



of '. . . This day 

of ^ 19 , who h»eby petiti(m(s) ttie Bureau of Indian 

Afi&irs and respectfully files voider lite tenns and provisioos of the Act of February 5, 194g 
(62 StaL 17; 25 U.S.C 323), and Cfide of F^Sdecal Rj^ulations, 25 CFK. 169, an ^ipttcatioa for 
a ,_^_____,««..,^.^_ right-of-way for die foUowixig purposes and rea»»is: 
(tem of yeais) 



Aczoss the faUowinii; described land (Eafiemenc descxxption): 



Said right-of-way to be ^^__.,__^^_.^_____ in lengthy __.^__________^ in 

width, and .^,.^______^_,___^__ in siae (or area), as sliown on attacihed mi^ of 

definite location. 

SAID APPLICANT DOES HEREBY UNDERSTAND AND EXPRESSLY AGREE AS 
FOLLOWS: 

(a) To construct and tOBintain Ifae ri^t-of-way in a worhnanlftp manner. 

(b) To pay jvoniptly all danu^mdcoinpenBatioii, in addition the dqpoeitm^ 
pursumt to 169.4, dBtennined by the Secretary to be doe fiie landowners and 
authfHi^ed users and occupaiits of the laiid cni accoimt of the survey, giantiiig. 
congtraction and maintenance of 'Che ri^-of-way. 

(c) To indegmify flie landowners and anfliorized users and occupan t s against any 
liability for loss of life^ personal injury and property damage arising from the 
construction, maintenance, occupancy or use of the lands by the applicant, Mi 
employees, contractors and their employees, or subcontractors and toot 
employees. 




/^ 
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(Rev 6/73) UMITEI) STATRS 

DEPARTKENT OF THE INTERIOR 
BUEEAU OF XMPIAK AFFAIRS 

STATEMElll; OF OVMEIlS OF ALLOTTED INDIAN LANDS TO ACCOMPANY 
APPLICATION FOR ftlCHT-QF-VAY 



_AgBBey,_ 



Allotment Ho. _ . Allottee 

t)«»crlPtiOft 



Th* undersigned ownerd) o£ aald land, heteby glveCn) peTwlaaion Co uake avrveya 
of (And conaent* Co th« gtantitie o£)* a rlght'of-^wey £or_ 



Afl eontemplaced by the «p^ll«*Kloa of 



^ ^ _ a» ahown on the «ttAched tBap. 

(N«Be and Addrets) 
on paynent of $ .___ and other good and valuable conalderstlon. 



Ocker teraa or coimaerita (££ applicable)*. 



Witneaam Ownera Xntereat 



II — • 






^A *Strlke out non'^appllAable item» "7 
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25' § 324 mDiANs ch. s 

of a deee&aed owner of the land or au interest tb^rein have not be«n 
detexD&ined, and the Secretatr of the laterior finda that the grant 
•will cause no subatantial injtury to the land or aiiy o"wnet thereof; 
or (4) the ox^nets of interests in the land are bo numerous that the 
Secretary finds it \7ould be impracticable to obtain their consent, 
and also finds that the grant will cause no substantial injuir to the 
land or any owner thereof. Feb. 6, 1948, c. 46, 9 2, 62 Stat. 18. 

JAbtmry *el«Mnc«»i Indiana ^aMl CJS. ta^iaoa ft 39, S3 efe U4. 

§ 325* SfUnie; payment and dispostlioii of compeowatioii 

No grant of a right-of-way shall be made i^thout the payment of 
such compensation as tiie Secretary of the Interior shall determine 
to be just. The compensation received on behalf of the Indian own- 
ers shall be disposed of under rules and regulations to be prescribed 
by the Secretary of the Interior. Feb- o. 1948, e. 4S, § S, 62 Stat. 18. 

t^hwmtr Mf«rca«(«i Zndlaiu ^sU. JSO) \ GJ'.S. Indiiuia f I 19> 28 et *e«., 9 «t M4' 




§ 326* Same; laws unaffected 

Sections 323-^28 of this title shall not in any manner amend or 
repeal the provisionH of the Federal Water Power Act of June 
10, 1320 (41 Stat. 106S), as amended by the Act of August 26, 1936 
(49 Stat. 888), nor shall any existing statutory authority empower- 
ing the Secretary of the Interior to grant rights-of-way over Indiain 
lands be repealed. Feb. 5, 1948, c. 45. § 4, 62 Stat. 16. 

28 et NQ.; CJ'.B. NftVlrabla WntcevB 1 10 et sea. 

Slrtoriiwl JXatm 

Pimtr Aec at Sunm SlO, UffiO (41 Stal^ FoTfeir Xot «y bmcUhi TBOa. ct Tltl« U. 
1068>, u UBWtilQd by tbft'Aet of Aeffntt ConaerratioB, wxs. i» c i aM tA e d gmnaXtr 
Sft, ins (4fi But. sm. xeCsmd to In eIw t« chApterlS of TltlftM. 

§ 327. Same; appUoatton for grant by department or agency 

Bights-of -way for the use of the United States .may be grantvd 
under sections 328-828 of this title upon application by the depart- 
ment or agency having jorisdiction over the activity for which the 
right-of-way is to be used. Feb. 5, 194S, e. 45, § 6, 62 Stat^ 18. 

XUn»r nleNACM* Z&dlmi* 4b»10] CJ'.S. XaAUjui tI.19, 28 et aw)^ 

§ 328. Saxnc; ndes and regnlationa 

The Secretary of the Interior is authorized to prescribe any neces- 
sary regulations for the purpose of administering the provisions of 
sections B23-S27 of this title; Feb. 5, 1948, c. 45, § 6, 62 Stat 18. 

UUmoy -n lw wwMt United Statn ®94X; CJJS. United Statra S O. 
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Bureau of Indian Affairs, Interior 

(1) If the Area Director and the Hopi 
Tribe concur gn all or part of the pro- 
pasei conservation prsctices in writing 
in a timely manner, those prBctices 
concurred upon may be immediately 
iinpl«mentecf. 

(2) If the Hopl Tribe does not concur 
on all or pare of the proposed eozwHsrva- 
tion practices in a timely ctianner. the 
Area Director will submit in writing to 
the Hopi Tribe h declaration at non- 
concurrence. The Area Director will 
then notify the Hopi Tribe In writing of 
a. formal hesring to be held not sooner 
than 15 days firotn the date of the non- 
concurrence declHFation. 

(i) Tlie formal hearing on non-concur- 
rence wUl permit the subTnieslon of 
written evidence and argument con- 
cerning the proposal. Minutes of the 
hearing wUl be taken. Following the 
hearing, the Area Director may emend, 
alter or otherwise change his proposed 
conaervation practices. Except as pro- 
vided in §l68-ir(d)(l) of this section, if 
following the hearing, the Area Dlrec- 
. tor altered op Amends portions of his 
proposed plan of action, he wiJl submit 
those individual altered or amended 
portions of tho plan to the Tribe m a 
tlme]y manner for their concurrence - 

(ii) In the event the Tribe fails or re- 
fuses to give its concurrence to the 
proposal at the hearing, th«n the im- 
plementation of such proposal may 
only be undertaken in thtfise situations 
where the Area Director expressly de- 
termines in a written order, based upon 
finding of fact, that the proposed ac- 
tion is necessary to protect the rights 
and property of life tenants and/or per- 
sons awaiting relocation. 

S16S.18 Appeals- 
Appeals Trom decisions issued under 
this pare will be in accordance with 
procedures in ES CFR part Z- 

i 1$S.1S Infonaatiab ooUeotioo. 

The information collection require- 
ment(s) contained in this regulation 
hav« been approved by the OfHoe of 
Management and Budget under 44 
U.S.C- 3501 et seq. and assigned clear- 
ance number 1076^4)027. The information 
is being collected in order to ascertain 
eligibility for the issuance of a grazing 
permit. Response is mandatory In order 
to obtakin a permit. 
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S 169.1 

pKRT 169— rights-of-way OVER 
INDIAN LANDS 

Sob. 

1«( .1 Definitions. 

101.2 PutposQiind scope of regulations. 

I6l|.3 Consent of landowners cd grv^ncs of 

right-of-way. 

161.4 f enniwion to survey, 

IB >,S Application for right'Of-Wsy. 

161.6 Nfopa. 

16 1.7 Field notea, 
16I.B Public survey. 

16 ).B Connection with natural otyects. 

\t t.lO Township and aaccion lines. 

It ).tl Amdavic end certlflcate- 

1(9,12 Consideration tor rtght-i>f-way 

grants- 
if 9.13 oci)«r dBTnagM. 
II B.14 P^poslt and dlsbura«menc of coialder' 

ation and damaged, 
H 9.15 Action on application. 

119.16 Amdavit of completion. 

119.17 Chtuige Of location. 

I a.lB Tenure of approved rlghc-of.wciy 
'grontB. 

1 ig.lS Renewal of right-of-way grants. 

I I9.Z0 Terminadon of right-or-way grants. 

I i9.Z] Condemnation aeClona involving; indi- 
vidually owned lands. 

1 ifi.ZZ Service lines. 

1:9.23 KAiireadB, 

1 JS.M Railroads In Oklahoma. 

1 jB.2S Oil and gag pipelines. 

1 99.26 Talcptione and tAlegr^>h unea; iradlo, 
television, and otiher communications fa- 

ClUtlES. 

1 88.37 Pi?wer pntJans. 
69.28 Public hl^ways. 

AUTOORTTY: 5 U.S.C. 801; B2 Stat. 17 (ZS 
J.S.C. 323—326), and other acts cited In the 
ext. 

source; 33 FR 19803, Dec. 27, 1966. unleu 
ttherwlse noted. Redesignated at 47 FR 13337. 
Amr. 30, I9BZ. 



i 189.1 Definitions. 

As used in thiis part 168: 

(a) Seeretaiy means the Secretary of 
the Interior or his authorized rap- 
resentatJve acting under dalagated au- 
chority. Before proceeding under these 
regulations anyone desiring a rlght-of- 
vsray should Inquire at the Indian Agen- 
cy, Area Field Office, or other ofQce of 
the Bureau of Indian Affairs haviiw im- 
mediate fluparvision over the lands in^ 
volved to determine the identity of the 
authorized representative of tihe Sec- 
retary for the purposes of this pare lfi9. 

(b) IndividttBlly o\vned laud means 
land or any interest therein held In 



/fc 



50} 
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tnisc by tha United States for the ben« 
afit of individual Indians end land or 
any Interest thareln held by individual 
Indians sui^act to Federal restrictions 
against alienation or encumbrance, 

(c) Tiibe means a cribe, band, nation, 
community, group or pueblo of Indians. 

(d) Tribal land means land or any in- 
toreat therein, title to which is hald by 
the United States in trust for a trtbe, 
or title to whfch is held by any Tribe 
sut>Ject to Federal restrictions against 
alienation or encumbrance, and in- 
cludes such land reserved for Indian 
Bureau adminlstmtive purposes. The 
term also includes lands held bv the 
United Scates In trust for an fndlan 
cxirporation chartered under section 17 
of the Ace of June IS. 1934 (4B Stat, 9B8; 
25U.S,C, 477). 

(e) GQvermpent oUftieti Jand means land 
owned by the United States and under 
the Jurisdiction of the Sacrstary yAvLch 
was acquired or set aaide for the use 
and benefit of Indians and noc includad 
In the definitions set out in paragraphs 
(b) and (d) of this section. 

i lG9Ji Puzpoae and scope of reeula- 
tioiu. 

(a) EMcept as otherwise provided in 
§1.2 of this chapter, the regulations In 
this pare 169 prescribe the procedures, 
terms and conditions under which 
rights-of-way over and acrtMas tribal 
land. Individually owned land and Gov- 
ernment owned land may be granted. 

(b) Appeals from admlniscratlve ac- 
tion taken under the regulations in 
this part 169 shall be made in accord- 
ance with part 2 of this chapter. 

(c) The regulations contained In this 
part 169 do not cover the granting of 
rieht5-of''way upon tribal lands within 
a reservation for the purpose of con^ 
structlng. operating > or maintaining 
dams, water conduits, reservoirs, 
powerhouses, transmission lines or 
otiher works which shall constitute a 
part of any nrtiject for which a llcanse 
is required by the Federal Power Act. 
The Federal Power Act provides that 
any license which shall be issued to use 
tribal lands within a resarvatlon shall 
be sul^ect to and contain such c<«idi> 
tions as the Secretary of the Interior 
shall deem necessary for the adequate 
protection and utilization of such 
lands, (le -U-S-C. re7(e)), In the case of 
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25 CFR Ch. I (4^1-03 EdHtpn) 

tribal l»ids belonging to a tribe orga- 
nl: ed under the Act of June is. ifi34 (48 
St It, S84), the Federal Power Act re- 
qu res that annual charees for the use 
of such tribal lands under any lic«nae 
issued by the Federal Power Commls- 
sl( n shall b« sutiject to the approval of 
th i tribe 06 U ,S.C. 803(e)). 

S 1)9.3 Co^iBaikt of lamlowiiere to 
grantB of right4f>way. 

a) No right-of-way shall be granted 
ovsr and across any tribal land, nor 
shall ar^ permission to survey be 
iS! ued Willi respect to any such lands, 
W: thout the prior written consent of 
t^ B .cribe. 

b) Except as provided In paragraph 
of this section, no rlghc-of-way shall 
granted over and across any indlvld- 

uiily owned lands, nor shall any per- 
mission to survey be Issued with re- 
s{ect to any such lands, without the 
pi lor wrlixen consent of the owner or 
of/ners of such lands and the approval 

the SeCretaxT*. 

(c) The Secretary may Issue permis- 
sion to survey wlch respect to, and he 
nay grant rights-of-way over and 
a trass individually owned lands wieh- 

it the consent of the individual In- 
d an owners whan 

(1) Tha Individual owner of the land 
o ' of an interest therein is a minor or 
a person non compos mentis, and the 
Secretary finds that such grant will 
c luse no substantial injury to the land 
o:^ the owner, which cannot be ade- 
q jately compensated for by monetary 
d images; 

C9 Th& land Is owned by more than 
c ne person, and the owners or own^ of 
e majority of the interests therein con- 
sent to the grant: 

(3) The whereabouts of the owner of 
t le land or an interest therein are un- 

1 nown, and the owners or owner of any 
literesta. therein whose whereabouts 
t ra known, or a majority thereof, con- 
sent to the grant; 

(4) TheJtelrs or devisees of a deceased 
[ wner of the land or an interest therein 
t ave not been determined, and the Sec- 
I Btary finds that the grant ydIX cause 
ro substantial ln)uiy to the land or 
i ny owner thereof; 

(5) The owners of Interests in the 
] and are so numerous that the Sac- 
I etary finds it would ba impracticable 



(^ 
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Bureau ct Indian Affolrs. Interior 

to obtain cheir consenti and also finds 
that the granc will cause no substan- 
tial Injury to the land or any owner 
thereof, 

[36 FR. M1B3, July Jl. 1971. RedesHgnated at 47 
PR m27. Mar, 30. 19BZ] 

§ 166,4 PermlsBiou to Butrvtty, 

Anyone deslriiig to obtain permission 
to survey for a, right-of-way across in- 
dividually owned, tribal or Gorvecnment 
owned land must file a wricun appllca- 
cion therefor with the Secretary. Tha 
appIlcBtion shall adequately describe 
the proposed project, including the pur- 
pose and ganeral location, and it ahaU 
be accompanied by the written con- 
sents required by S 169.3. by satisfac- 
tory evidence of the good faith and fi- 
nancial responsibility of the applicant, 
and by a check or money order of suffi- 
cient amount to cover twice the esti- 
mated damages which may be sus- 
tained as sl result of the survey. With 
the approval of the Secretory, a surety 
bond may be substituted In lieu of a 
check or money order accompanying 
an application, provided the company 
issuing the surety bond is licensed to 
do business in the State where the land 
to be surveyed is located. The applica- 
tion shall contain an agreement to In- 
demnify the United States, the owners 
of the land, and occupants of the land, 
against llabllicy for loss of life, per- 
sonal injury and property damage oc- 
curring because of survey activities 
and caused by the applicant, his em- 
ployees, contractors and their employ- 
ees, or subcontractors and their emx 
ployees. When the applicant is an agen- 
cy or instrumentality of the Federal or 
a State Crovecnment and is prohibited 
by law fnsm depositing estimated dam- 
ages in advance or agreeing to indetn- 
nlflcatlon, the requirement fbr such a 
deposit and Indemnification may - be 
waived providing the applicant agrees 
In writing to pay damages promptly 
when they are sustained. An applica- 
tion nicd by a corporation must be ac- 
companied by a copy of its charter or 
arti^es of incorporation duly certifled 
by the proper State official of the 
State where the corporation was orga- 
nized, and a certified copy of the reso- 
lution or bylaws of the corporation au- 
thorizing the filing of the application. 
Whan the land covered by the applica- 
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tloA Is located In a State other than 
tha: in which the application was In- 
cor lorated, it must also submit a cer- 
tifl:ate of the proper State official 
the c the applicant is authorized to do 
hill Lnes9 in the State where the land is 
loc ited, An application fUed by an un- 
inc irporated partnership or association 
ma it he accompanied by a certUled 
co| y of the articles of partnership or 
asspciation, or if there be none, this 
must be stated over the signature 
^ch member of the partnership or 
If the applicant has pre- 
flled wldti the Secretary an ap- 
plij:atlon accompanied by the evidence 
in this section, a rdferenee to 
date and place of such flUng, ac- 
hy proof of current Anan- 
responslblUty and good .faith, will 
suMcient. Upon receipt of an appll- 
made in compliance with the 
rei;ulBtlons of this part 169, the Sec- 
rei aiy may grant the applicant written 
pe Tniasion to survey. 

6 1 ^£ Ai>fiicatlos foe rl^xt^-trmy. 

Written application identifying the 
sp icific use requested shall' be filed in 
duplicate with the Secretaiy. The ap- 
pl cation shall cite the statute or stat- 
ut» under which it is filed and the 
wi ith and length of the desired right- 
of way, and shall be accompanied W 
sa ;lsfactary evidence of the good &lth 
ar d financial responsibility of the ap- 
pl.cant. An application filed by a coi^ 
pc ration must be accompanied by a 
cc py of its charter or articles of Incor- 
pc ration duly certlfted by the proper 
Slate ofHcial of the State where the 
ccfporatlon was organized, and a cer- 
tl led copy of the resolution or bylaws 
of the corporation authorizing cfae fil- 
ing of the application. When the land 
cc vered by the application is located in 
a State other than that in which the 
aipllcant was incorporated, it must 
al so submit a certificate of the proper 
S' :ate official that the appUcant 1b au- 
ti prized to do business in the State 
wiere the land Is located. An applica- 
tion ^led by an unincorporated part- 
ni irahip or association must be accom- 
p inled be a certified copy of the artl- 
el 6$ of partnership or association, or if 
d lere be none, this fact must be stated 
o' 'er the signature of each mBmber of 
tl« partnership or association. If the 
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§ 169.6 

applicant haa previously filed with the 
Secret:ary an applicaUQn accompanied 
by the evidence rec^uired by this sec- 
tion, a refterbnce to the d&t« and place 
of such lUine will be sufKcient. Except 
as otherwise provided in this seeuon, 
the application shail be accompanied 
by a duly scecuted stipuladon, in du- 
plicate, expressly agreeing to the fol- 
lowing: 

(b) To constlruct and malzicain the 
right-of-way in a workmanlike manner. 

(b) To p^ promptly all damages and 
compensation, in addition to the de- 
posit made pursuant to S 169.4, deter- 
mined by the Secretary to be due the 
landowners and authorized u««rs and 
occupants of the land on account of the 
survey, granting, construction and 
maintenance of the right-of-way. 

(c) To indemnify the landownens and 
authorized users and occupants againsc 
any HabUity for loss of life, personal 
injury and property damaBB arising 
from the construcUon, maintenance, 
occupancy or use of the lands by the 
applicant, his employees, contractors 
Euid their employees, or subcontractors 
and Cheir employees. 

(d) To restore the lands as nearly as 
may be possible to their original condi- 
tion upon the completion of construc- 
tion to the ext«nt compatible with the 
purpose for which the right-of-way was 
granted. 

(e) To clear and keep clear the lands 
wlchin the righvof-way to the extent 
compatible with the purpose of chs 
rlght-of'way; and to dispose of all vege- 
tative and other material cut, up- 
rooted, or otherwise accumulated dut^ 
Ing the construction and malneenonce 
of the project. 

(f) To take soil and resource con- 
servation and protection measures. In- 
cluding weed control, on the land cov- 
ered by the right-of-way. 

(g) To do everything reasonably with- 
in its power to prevent and suppress 
flx%s on or near the lands to be occu- 
pied under the' right-of-way. 

(h) To build and repair such roads, 
fences, and trails as may be destroyed 
or liijured by construction work and to 
buUd and maintain necessary and suit- 
able crOEslngs for all roads and trsktis 
that intersect the works eonatructed, 
maintained, or operated under the 
^lght-of■Jw«^y. 
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(ii That upon r«vocation or termi- 
naton of the r^ht-of-way, the appu- 
can : shall, so for as is reasonably pos- 
slhli, restore the land to its original 
con iltlon. 

To at all times keep the Secretary 
ln» rmed of Its address, and in case of 
cor torations, of the address of its prin- 
cipil place of business and of the 
nar tes and addresses of its principal of- 
fice rs. 

(1:) That the applicant will not inter- 
fen with the use of the lands by or 
utu er the authority of the landowners 
for any purpose not inconsistent with 
the primary purpose for which the 
rig it-of-way la granted. 
Wh 91 the ^pllcant is the U.S. Covem- 
me It or a State Government or an in- 
str imentallty thereof and is prohibiead 



by 



etl| dilations, the Secretai>' m^y wb1v« 



requirement that thB applicant 
agilBe to any stipulations so prohibited. 

(33 

FR 
193! 7 



Law from executing any of the above 



FR 19803, Dec. 27, 1068, as smended at 49 
4SSI0, July B, 1980. Refdeslgnawd at 47 PR 
7, Mar. 30, 19S2] 



iU9A Maps. 

(i) Each application for a rlght-of- 
wa r shall be accompanied by maps of 
del Inlte location consisting of an orlgi- 
xiai on tracing linen or other perma- 
nei It and reproducible material and two 
reproductions thereof. The field notes 
Shi 11 accompany the application, as 
privided in S 169.7. The width of the 
rtfi [it-of-way shall be clearly shown on 
th( maps. 

(>) A separate map shall be filed for 
eat h section of 20 miles of right-of-way. 
bu' : the map of the laat section may in- 
ch de any excess of 10 miles or less. 

(;) Tha scale of mapa showing the 
lins of route normelly should be 2,000 
ftxc to an inch. The maps may. how- 
eviir, be drawn to a larger scale when 
nesesseiy and when an increase m 
scile cannot be avoided through the 
uas of separate field notes, but the 
sci le must not be increased to such ex- 
tent as to make the maps too cum- 
, be some for convenient handUne and 
fUng. 

ii) The maps shall show the allot- 
rtu nt number of each tract of allotted 
laiid, and shall clearly designate each 
tn ct of tribal land affected, together 
wl:h the sections, townships » end 
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ranges in which the lands crossed by 
the right-of-way are situated. 

fi 109.7 Field uotam. 

Field notes of the survey shall appear 
slong the line indicarlng the right-af- 
wey on the maps, unless the maps 
would be too crowded thereby to be 
eaaily legible, in which event the flAld 
notes may be fUed separately on trac- 
ing linen in such form that they may 
be folded readUy for filing. Where field 
notes are placed on separata tracing 
linen, it will be necessary to place on 
the tnaps only a sufflcjlent number of 
station numbers sq as to make It cpn- 
venlent to follow the field notes. The 
field notes shall be ^pewritten. 
Whether endorsed on Che maps or filed 
separately, the Beld notes shall he suf- 
ficiently complete so as to permit the 
line indicating the right-of-way to be 
readily retraced on the ground fh^m 
tliQ notes. They shall show whether the 
line was run on true or magnetic bear- 
ings, and, in the latttsr case, Che vari- 
ation of the needle and date Of deter- 
mination must be stated. One or more 
bearings (or angular connections with 
public survey lines) must be given, The 
lO-mlle sections must be indicated and 
numbered on all lines of road sub- 
mitted. 

S 169.S Public survey. 

(a) The torminal of the line of route 
shall be fixed by reference of cxnirse 
and distance to the nearest existing 
comer of the public survey. The maps, 
as well as the engineer's aSfidavlt and 
the certificate, shell show these con- 
nections. 

(b) When either terminal of the Une 
of route is upon unsurveyed land. It 
must be connected by traverse with an 
established comer of the pubUc survey 
if not more than 6 miles distant from 
It, and the single bearing and distance 
from the terminal point to the comer 
computed and noted on the maps, in 
the engineer's affidavit, and In the cer- 
tificate. The notes and all data for the 
computation of the traverse must be 
given. 

3168.9 Oaxmectum with natural ab- 
ject*. 

When the distance to an established 
comer of the public survey is more 
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than 6 miles, this connection will be 
ma le with a natural object or a perma- 
nert monument which can be readily 
fouid and recognized, and which will 
fiiL and perpetuate the position of the 
terninal point. The maps must show 
the position of such mark, and course 
anc distance to the termlniis. There 
mu ^ be given an accurate description 
of :he mark and full data concerning 
the traverse, and tha engineer's afVl- 
da\lt and the certificate on t^e maps 
mu St state the connectlons- 

j U fi.lO To'wnship and seetioxi !!«««. 

\ Whenever the line of survey crossas a 
tov 'nshtp or section line of the public 
sui vey, the distance to the nearest ex- 
ist Ag comer shall be noted. The maps 
shi 11 show these distances and the sta- 
tlo n numbers at the points of intersec- 
tia:is. The field notes shall ^ow chess 
dis cances and the station numbers, 

S1<>».11 AfSOdAVti wad e«Tiifieate. 

(0 There snail ba subscribed on the 
m£pa of definite location an affidavit 
a^i icuted by the engineer who made the 
suivey and a certiticate executed by 
thii applicant, both ccrelfying to the 
act :ura(^ of the survey arid maps and 
bo h designating by termini and length 
In mtlas and decimals, the line of route 
foi which the right-of-way application 
Is nade. 

( s) Maps covering roods built by the 
Bt reau of Indian Affairs which are to 
be transferred to a county or State 
government shall contain an affidavit 
as to the accuraiy of the survey, ejie- 
cu »d by the Bureau highway engineer 
in charge of road construction, and a 
cei tlficate fay the State or county engi- 
ne 

ty 

an 
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r or other authorized State or cotm^ 
officer accepting the right-of-way. 
b stating that lie is satlsfliSd as to 
th ! accuracy of the survey and maps. 

§1^9.12 Coosideration for righUif-way 
grants. 

Except when waived in writing by the 
landowners or their representatives as 
de'ined in SlfiS.3 and approved by the 
Secretary, the eoiulderation For any 
rl( hc.afw.way granted or renewed under 
th s part 169 shall be not less than but 
no t-limited to the fair mai^cet value of 
th k rights granted, plus severance dam- 
agss. If any, to the remaining estate. 
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The Secretary ehall obtain and advise 
ch« landowners of the appraisal infor- 
mation to assist them (the landowner 
or landowners) in negoclacion« for a 
right-of-way or renewal, 

[49 FR 45910. July B. iBSO. RBdesignated at 47 
PR 13327. Mv. 30, I982] 

In addition co che consideration for a 
grant of right'-bf-way provided for by 
th* provUlons of §1Q9.12. the applicant 
for a right-of>way will be required ro 
pay all damages incident to the survey 
of the right-of-way or incident to the 
construction or maintenance of the fa- 
duty for which the right-of-way is 
granted. 

£160.24: Depoeft and diMbimaaieBt of 
CQiiBuleration com} dainages. 

At the time of filing an application 
for right-of-way, the applicant must 
deposit With Che Secretary the total es- 
tlmated consideration and damages, 
which sliall include consid«ratl<ui for 
the right-of-way. severance damages, 
damages caused during the survey, and 
estimated damages to result from con- 
struction less any deposit previously 
made under S 169.4. In no case shall the 
amount deposited as consideration for 
the right-of-way over any parcel be less 
than the amount specified in the con- 
sent covering that parcel. If In review- 
ing the application, the Secrecary de- 
termlnas that the amounts deposited 
are inadequate to compensate the own- 
ers, the applicant shall increase the de- 
posit to an amount determined by the 
Secretary to be adequate. Tlie amounts 
so depoaiteei shall be held In a "special 
deposit" account for distribution to or 
far the account of the landowners and 
authorized users etnd occupants of the 
land. Amounts deposited to cover dem" 
a^es resulting from survey and con- 
struction may be disbursed after the 
damages iiave been sustained. Amounts 
deposited to cover consideration tor 
the right-of-way and severance dam- 
ages shall be disburaed upon the grant- 
ing of the right-of-way. Any part of the 
deposit which is not required for dis- 
bursement aa aforesaid shall be re- 
funded to the applicant promptly fol- 
lowing receipt of the affidavit of com- 
pletion of construction filed pursuant 
to 5 169.16. 
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§ 1 iB.lB Action on applicati«m. 

Upon satisfactory compliance with 
thj regulations in this part 169, the 
Se sretary is authorlzsd to grant the 
rij ht-of-way by issuance of a convey- 
an ce Instrument in the form approved 
by cha Secretary. Such Instnunent 
shill incorporate all conditions or re- 
st Ictlons set out in the consents ob- 
tanad pursuant to §169.3. A copy ot 
su ^ Instrument shall be promptj^ de- 
ll^ ered to the applicant and thereafter 
th s applicant may proceed Vith the 
CO nstructlon work- Maps of definite io- 
cs Uon may be attached to and incor- 
pc rated Into the conveyance document 
b> reference. In the discretion of the 
Sicretary, one conveyance document 
m ^y be issued covering all of the tracts 
ol land traversed by the right-of-way. 
o[ separate conveyances m^ be made 
cc vering one or several tracts Included 
In the application. A duplicate original 
C£ py of the conveyance instrument. 
p< rmanent and reproducible maps, a 
c( py. oC the application and stipula- 
ti>ns, together with any other perti- 
ni nt documents shall be transmitted 
bj ' Che Secretary to the office of racjord 
ft] r land documents affecting the land 
ctvered by iSw. right-of-way. where 
tt ey will be recorded and fUed- 

S '■ .6B.1B Aftidavit of completion. 

Upon the ccmpletion of the construc- 
ti m of arry right-of-way. the applicant 
si ^I pron:^tly file wlrh the Secretary 
ai \ affidavit of completion. . in dupll- 
cj te, executed by the engineer and cer- 
ti Eled by the applicant. The Seerec&ry 
si lall transmit one copy of the affidavit 
ti the office of record mentioned in 
S:€9.15. Failure to file an affidavit in 
ai icordance with this section shall sUb- 
Jt ct the right-of-way to cancellaUon in 
ai xiordance with 5 169.20. 

5 L89.17 Change of loeatlob, 

If any change from the location de- 
s< rlbed in the conveyance inatmnient 
Is found to be necessary on account of 
ffliginoering difficulties or otherwise, 
ananded maps and field notes of the 
n !w location shall be filed, and a right- 
o: -way for such new route or location 
s] lall be subject to consent, approval, 
t le ascertainment of damages, and the 
p o'ment thereof. In all respects as in 
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Che case of the original locarlan. Be- 
fore a revised conveyance Instrument 
la issued, the applicant shall execute 
s\xch Instruments deemed nscBssary by 
the Secretary extinguishing the right- 
of-way at the original location. Such 
instnimencs shall be transmitted by 
the Secretary to the office of record 
mentioned in glB^^is for recording and 
flling. 

6169.18 TenuM of approved right-of' 
way gr«iato. 

All rlghts-pf-way granted under the 
regulations in chts part 169 shall ba in 
the naturci of easements for the periods 
stated tn the conveyance instrument. 
Bixcept as otherwise determined by the 
Secretary and stated in the conveyance 
instrument, rights-of-w^y granted 
under the Act of Februaiy 5, 1948 (62 
Stat. 17: 2S U.S.C. 323-328), for railroads, 
telenh02w lines, telegraph lines, public 
roads and highways, access ro»ls to 
homesite properties, public sanitary 
and storm sewer lines including sewage 
disposal and treatment plants, water 
coAcrol and use prqjBcCE (including but 
not limited to dams, reservoirs, flow- 
age easemetits. ditches, and canals), 
oU. gas, and public utility water pipe- 
lines (Including pumping stations and 
appurtenant facilities), electric power 
prtijects, generating plants, switch- 
yards, electric trar^smlasion ajod dlS' 
tribuClon lines (Including poles, towers, 
exid appurtenant facilities), and for 
service roads and trails essential to 
any of the aforestated use purposes, 
may be without limitation as to term 
of years; whereas, rights-of-way for all 
other purposes shall be for a period of 
not to exceed 50 years, as determined 
by the Secretaiy and stated In the con- 
veyance instrument, 

[37 FK l»a7i June 30, 1S72. Redeslgnsted at 41 
FR 13327, Mar. 30, IMS] 

9189'19 Renewal of right^iway 
grante. 

On w befiore the expiration date of 
any right-of-way heretofore or here- 
after granted for a limited term of 
yeais. an application may be submitted 
for a renewal of the grant. If the re- 
newal Involves no change in the loca- 
tion or status of the original rlght'Of- 
way grant, the applicant may file with 
hid application a certificate under oath 
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se'tlng out this fact, and the Sec- 
rei ary, with the consent required by 
SI i9.3, may thereupon extend the grant 
foi a like term of years, upon the pay- 
ment of consideration as set forth in 
SI 19.12. If any change in the size, type, 
or location of the right-of-way ia In- 
volved, the application for renewal 
sh all be treated and handled as In the 
ca ce of an original application for a 
rlj ht-tf-way. 

tlSB^SO Tenmnation of iii^t-«if-way 
gl-ants. 

All rights-of-way granted under the 
re pilaUons in this part may be termi- 
na cad in whole or in part upon 30 daj« 
wiltten notice from the SeereCafy 
m: liled to the grantee at its latest ad~ 
drisa furnished in accordance with 
Si !9.5(|)'for any of the following causes: 

a) Failure to comply with any term 
or condition of the grant or the appli- 
ce >le regulations; 

b) A nonuse of the right-of-way for a 
consecutive Z>year period fbr the pur- 
po >e for which it was granted; 

c) An abandonment of the right-of- 
wi y. 

If within the 30-day notice period the 
grantee falls to correct the basis for 
Tnlnation, the Secretary shall issue 
appropriate instrument terminating 
> right-of-way, Such Instnjment 
Sl^ll be transmitted by the Secretary 
to the office of record mentioned in 
§ IpS.iS for recording and filing. 

FK 19803. Dec. 27, ISSt, as amended ac 4S 
4S9I0, July S, 19S0. RedeslenH,cmJ| at 47 PR 
13^, Mar. 30. IStZ) 

§!l39iSiI Condenuia^on aotioas involv- 
ing individually owned laadfl. 

rhe facu relating to ary condemna- 
tion action to obtain a right-of-way 
ov er Individually owned lands shall be 
retorted immediately fay officials of 
th: Bureau of Indian Affairs having 
ki owledge of such facts to appropriate 
of iclals of the Interior Department so 
th ait action may be tai(.en to saf^uard 
th 9 interests of the Indians, 

i 1 39.2a Service linea. 

a) An agreement shoU be executed 
b^ and between the landowner or a le-. 
ge Lly auehorlzad occupant or user of in- 
dividually owned land and the appli- 
ca It before any work by the applicant 
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m»y be undertaken Co construct a serv- 
ice line across such land- Such m. sbtv- 
Ice line shall be Itmltacl tn the case of 
power linma u> b. Voltage of 14.S kv. or 
less except lines to serve irrigation 
pumps and commercial and Industrtai 
uses Which shall be limited to 9 voltage 
not to exceed 34.5 kv. A service line 
shall be tat the sole purpose of sup" 
plying the individual owner or author- 
ized occupant or user of land, including 
schools and churches* with tielephone, 
water, electric power, gas. and other 
utilities for use by such owner, occu- 
pant, or user of ^e laund on the prem- 
ises. 

(b) A similar agreement to that re- 
quired In paragraph (a) of this secuon 
shall be executed by the tribe or le- 
gally authorized occupant or user of 
tribal land and the applicant before 
any work by the applicant may be un- 
dertaken for the construction of a serv- 
ice line across tribal land. A service 
line shall be for the sole purpose of sup- 
plying an occupant or user of tribal 
land with any of the utilities speclHed 
In paragraph (d) of this section. No 
agreement und*r this paragraph shall 
be valid unless its execution ahaU have 
been duly authorized In advance of con- 
struction by the governing body of' the 
Indian tribe whose land is affected, un- 
less the contract under which the occu- 
pant or user ot cha land obtained his 
rights specifically authorizes such oc- 
cupant or user to enter into servicQ 
agrenmants for utilities without fur- 
ther tribal consent. 

(c) In order to ancourage the use of 
telephone, water, electric power, gas 
and other utilities and to facilitate the 
extension of these modern conven- 
lencea to sparsely settled Indian areas 
without undue costs the agreement re- 
ferred to in paragraph (a) of this sec- 
tion shall only be required to Include 
or have appended thereto, a plat or dia- 
gram showing with particuUrity the 
location, size, and extant of the line. 
When the plat or diagram Is placed on 
a separate sheet it shall bear the signa- 
ture of this parties. In case of tribal 
land, the agreement shall be accom- 
panied by a certified copy of the tribal 
authorization u^en raqulred. 

(d) An executed copy of tha agree- 
ment, together with a plat or diagram, 
and in the case of tribal land, an aU' 
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the rtticated copy of the tribal author- 
izalon, when required, shall be filed 
wit h the Secretary within 30 days after 
the date of its CKecution. Failure to 
mett thla requirement may result in 
the removal of Improvemencs placed on 
the land at the expense of the party re- 
spensible for the placing of such im- 
prcv^ments and sut^ect such party to 
th< payment of damages caused by his 
XiTb LUtiiorlzed act. 

m$JSa RaJlroada. 

(. The Act of March 2. 1899 (30 Stat. 
990 1, -as amandad by the Acts of Feb- 
ru! ry 28, 1902 (32 Stat. 50). June 21. 1906 
(34 Stat. 330), and June 25, l»l(l (36 Stat. 
858; 25 U.S.C. 3ia— 31S); tha Act of 
March 3, 187S (]8 Stat, 482; 43 U.S.C. 
934 1; and the Act of March 3, 1000 (35 
Stilt. 781). as amended by the Act of 
Miy 6. 1910 (36 Stat. 349: 25 U.S.C. 320). 
auihorize grants of rights-of-way 
Bci OSS tribal, individually owned and 
Government-owned land, except in the 
St ite of Oklahoma, for railroads, sta- 
tlc n buildings, depots, machine shops, 
sicie tradjts, turnouts, and water sta- 
tltns; for reservoirs, material or balx 
isi t pits needed to the construction, re- 
pa r, and maintenance of raUroBda; and 
£c)i the planting and growing of trees to 
pnitect railroad lines. Rights~ef-w«^ 
gr mted under the above acts shall be 
su (Ject to the provisions of this section 
as well as other pertinent sections of 
Ch s part 1G9. Excepc whan otharwlse 
de lermined by the Secivtary, rlghts-of- 
WEy for die above purposes granted 
ur der the Act of February S. 1948 (62 
St It. 17; 25 U.S-C. 323.328), shall also be 
su ^ecr to the provisions of this sec- 
tun, 

b) Rights-of-way for railroads shall 
nc c exceed 50 feet In width on each aide 
of the centerline of the road, except 
wl ere there are heavy cuts and fUlsi 
wt en they shall not exceed 100 feet In 
wUth on each side of the road. TThe 
rl| h^-of-way may include grounds aiya- 
ceit to the line for staaon buildingii. 
depots, machine shops, Side tracks, 
tu mouts, and water stations, not to ex- 
cesd 200 feet in width by a lengtii of 
3,C0O feet. With no more than one sta- 
tl( n to be located within any ona can- 
tii Luous length of 10 miles of toad. 

i^ Short spurs and branch lines may 
be shown oa Che map of the main line. 
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separately described by ternUnl and 
loneth, Longer spurs and branch lines 
shall be shown on separate maps. 
Grounds desired for scatton purposes 
nrtay be Indicated on the map of defi- 
nite location but separate plats must 
be filed for such grounds. The maps 
shall shovf any other line crossed, or 
with ^A^lch connection is made- The 
station number shall be shown on Che 
survey thereof et the point of inteMec* 
clon. AD intai^ecting roads must be 
represented In ink of a different color 
Axim that used for the line for which 
application is made. 

(d) plats of railroad station grounds 
stuiU be drawn on a scale of 400 fast to 
an lnch» and must be filed separately 
from the line of route. Such plats shall 
show enough of the line of reiite to in- 
dicate the posttlan of the tract with 
rafarsncQ tharoto.&ach station groilnd 
tract must be located with respect to 
the public sun/ery as provided In §169. B 
and all buildings or other structures 
shall tie platted on a scale sufficiently 
large to show clearly their dimensions 
and relative positions. 

(e) If any proposed railroad is par- 
allel CO, and within 10 miles of. a rail- 
road already built or in course of con- 
struction. Ic must be shown wharain 
the public interest will be promoted by 
the proposed road- Where the Inter- 
state Commerce Commission has 
passed on this point, a certified copy of 
its ftndlngs must be filed with the ap- 
plication. 

(J) The applicant must certlQr that 
the road is to be operated as a common 
carrier of passengers and frei^t. 

(g) "The applicant shall execute and 
file. In duplicate, a stipulation obli- 
gating the company to use all pre- 
nautiona passible to prevent forest fires 
and to suppress such fires when they 
occur, to construct and maintain pas- 
senger and ftelght stations for each 
Government townsite, and to permit 
tlie crossing, in a manner satisfactory 
to the Government officials in charge, 
of the Flght-of>way by censils. ditches, 
and other projects, 

(h) A railroad company msor apply for 
sufClctent land toi; ballast or material 
pits, reservolis, or tree planting to aid 
in Che conatmccion or maintenance of 
the road. The authority to us« any land 
for such purposes shall terminate upon 
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ablndonment or upon failure to use the 
lar d for such purposes for a continuous 
pel iod of Z years. 

1119.34 Raihoads in Oklahoma. 

(i) The Act of February 28. 1902 (32 
St It. 43), authorizes right-of-way 
gnnts across tribal and individually 
owned land In Oklahoma. Rights-of- 
wsy granted under that act shall be 
au yecc to the provisions of this section 
as well as other pertinent sections of 
ths part 169. Bxcept when otherwise 
de^rminQd by the Secretary, railroad 
rij hts-of-way in Oklahoma granted 
urder the Act of February 5. )94B (62 
St at. 17; U U.S.C. 323-328). shall also be 
su^ect to the provisions of this Bee- 
tle in. 

b) One copy on tracing llnan of the 
m ip of definite location showing the 
Iliie of route sutd all Lands included 
wJchln the right-of-way must be filed' 
WJ th Che Secretary. When tribal lands 
ai e involved, a copy of the map miost 
al )0 be filed with the tribal council. 

p) Brfore any railroad may be con- 
structed or any lands taken or con- 
demned for any of the purposes set 
fo rth in section 13 of the Act of Peb- 
rLary 28, 1302 (3Z Stat. 47), full damages 
st all be paid to the Indian owners. 

[d) After the maps have been filed, 
tte matter of damagfts shall be nego> 
tilted by the applicant directly with 
tl e Indian owners. If an amicable set- 
tl iment cannot be reached, the amount 
tc be paid as compensation and dam- 
a| ;es shall ba fixed and determined as 
pi ovided to the statute. If court pro- 
c< edings are Instituted, the facts snail 
bi : reported immediately as provided in 
5 69.21. 

5 .09.26 Oil and gas pipelines. 

(a) The Act of March 11, 1904 (33 Stat. 
6: ). as amended by the Act of March 2. 
1! 17 (39 Stat, 973; 25 LI.S.C. 321), author- 
is ss right-of-way grants for oil and gas 
p pelines across tribal, indlvidusdly 
o'vned and Govemment-owncd land. 
Rights-of-way granted under that act 
si tail be subject to the provisions of 
t: lis section as well as other pertinent 
s( actions of tliis part 169, Except when 
o Jierwiae determined by the S<M:rBcary, 
r; ghts-of-way granted for such purposes 
u ider the Act of February 5, |948 (B2 
Slat. 17; 25 U.S.C, 323-3ZB) shall also be 
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jsul^ject to ch« provisions of this sec- 
tion. 

(b) Rights-of'-w^, grantad under 
aforesaid Ace of March U, 1904. »s 
amended, for oil and gas pipelines, 
pumping stationa or tank ^ce? shall 
nor extend beyond a term Qf ZO years 
and may be extended for another period 
of not CD exceed 20 years followins the 
procedures set out in S 169. IB of this 
part. 

(c) All oil or -gas pipelines, indadtng 
connecjting lines, shall be buried a suf- 
ficient depth below the sur&ce of the 
land so as not to innufere with cultiva- 
tion. -Whenever the line is laid under a 
road or highway, the right-of-way for 
which has been granted under an ap- 
proved application pursuant to an act 
of Congic$«. its construction shall ba bi 
compliance with the applicable Federal 
and State laws; during- the period of 
construction, at least one-half the 
width of the road shall be kept open to 
cravoi; and. upon completion, the road 
or highway shall be niEtored to its 
original condition and ell excavadons 
shall be refilled. Whenever che line 
crosses a ravine, canyon, or waterway, 
It shall be laid below che bed thereof or 
upon such superstructure as will not 
interfere with the use of the surface. 

(d) The size of the proposed pipeline 
must be $^own In the application, on 
the maps, and in the engineer's affi- 
davit and applicant's certificate. The 
application and maps shall specif 
whecher rhe pipe Is welded. screw-Joint, 
draaser, or other type of coupling. 
Should the grantee of an approved 
righc-of-way desire at any time to lay 
additional line or lines of pipe in the 
same trench, or to replace the original 
line with larger or smaller plpa, writ- 
tan permission must first be obtained 
from the Secretary and all damages to 
be sustained by the owners must be 
paid In advance in the amount fixed 
and determined by the Secretary. 

(e) Applicants for oU or gas pipeline 
rights-of-way may apply for additional 
land for pumping stations or tank 
sites. The maps shall show clearly the 
location of all structures and the loca- 
tion of all lines connectLng with che 
main line. Applicants, for lands for 
pumping stations or tank sites shall 
execute and file a stipulation agreeing 
as follows: 
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(1' Upon abandonment of the rlght- 
of-way to level all dikes, ftre-guanis, 
and excavations and to remove bU con- 
crete masonry foundations, bases, and 
stn ctural works and to restore tha 
lam 1 as nearly as may be possible to Its 
orl{ inal condition. 

(2 1 That a grant for pumping station 
or ::ank site purposes shall be subsar. 
viei It to the owner's right to reAiove or 
autiorize tha removal of oil, gas, or 
othir mineral d^xMits; and that the 
stn ictures for pumping station or tank 
alti will be removed or relocated if nee- 
ess iry to avoid interference with the 
exp loracion for or recovery of oU, gas, 
or < ither minerals. 

C 1 Purely lateral lines connecting 
wll h oil or gas wells on restricted lands 
ma/ be constructed upon filing with 
the Secretary a copy of the written 
cot sent of the Indian owners end a 
hli. eprint copy ef a map showing the lo- 
cal ion of the lateral. Such lateral lines 
mi y be of any diameter or length, but 
mt St b« linilted to those used solely for 
th< transportation of oil or gas from a 
slrgle tract of tribal or individually 
oW[ied land to another lateral or to a 
bri ,nch of the main line. 

(^ The applicant, by accepting a 
pil ellne right-of-way. thereby agrees 
thi It the books and records of tha appli- 
cai >c shall be open to inspection by the 
Se;Tetary at all reasonable times, In 
on ler to obtain information pencsdning 
in any way to oil or gas produced from 
trbal or individually owned Isnis or 
ot ler lands under the Jurisdiction of 
th J Secretary, 

fi 1 SdJ%6 Telaphone and telegtaph lines; 
v«dio, television, and Q<£er cwmnui- 
uieatiobs facilities- 

a) The Act of February 15, 1901 (31 
Stat. 790), as amended by the Act of 
M irch 4. 1940 (54 Stat. A\; 43 U.S.C. 9S9): 
the Act of March 4, 1911 (96 Stat. tZS3), 
as amended by the Act of Mey 27, 19K 
(& I Stat. 95; 43 U.S.C. 961); end the Act 
oi March 3, 1901 (31. Stat. 1083; 25 U.S.C. 
31 0. ai4thorlze right-of-way grants 
across tribal. Individually ownod, and 
Gi ivernmentxowned land fbr taleplione 
aiid telegraph lines and offices, (oe 
p< les and lines for communication pup- 
p( ses, and for radio, television, and 
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Buroau of Indian Affairs, Interior 

other forms of conrimuiiicaClon trans- 
mitting, relay, and receiving struc- 
t:Mx« and fiicllitlBo, Rights-of-way 
granted under these acts shall be sub- 
ject to the provisions of this section as 
well as other pertinent sections of this 
part 1B9. Except when otherwise dacQr- 
mined by the Secretary, rights-of-way 
granted far such purposes under the 
Act of February 6, 1948 (62 Stat. 17; ZS 
V.S.C. 323—328): shall also be subject to 
ths prDVlslons of this section. 

(bj A right-of-way granted under the 
said Act of March 4, 1911, as amanded. 
shall be limited to a term not exceed- 
ing 50 years from the date of the 
issuance of such grant. 

(c) No right-of-way shall be granted 
for a width in excess, of 50 feet on each 
Bide of the centerline. unless special re- 
quirements are clearly set forth in the 
application which fully Justify a width 
in excess of 50 feet on each side of the 
centerline. 

(d) Applicants engaged in the general 
telephone and telegraph business may 
apply for additional land for ofRce 
sites. The maps showing the location of 
proposed office sites shall be filed sepa- 
rately from those showing the Une of 
route, and shall b« drawn to a scale of 
SO feet CO an inch. Such maps shall 
show enough of the llna of route to in- 
dicate the position of the trace with 
n!:fisrenca thereto. The trace shall bn lo- 
cated with respect to the public survey 
as provided in 5168.8, and all buildings 
or other structuroa shall be platted on 
a scale sufficiently large to show clear- 
ly their dimensions and relative posi- 
tions. 

(e) Klghts-of-way for poles end lines 
for communication purposesr and for 
radio, television, and other forms of 
communication transmlttlDg, relay, 
and receiving structures and facilities, 
shall be limited to 200 feet on each side 
of the centerline of such lines and 
poles; radio end television, and other 
forms of communication transmlcung, 
relay, and receiving structures and fa- 
cilities shall be limited to en area not 
to axceed 400 feet by 400 feet, 

5 1Q9.S7 Porwer projects. 

(a) The Act of March 4, mi (36 Stat. 
1SJ3). as amended by the Act of May Z7, 
19S2 (6S Stat. 95; 43 U.S.C. 961). author- 
izes right-of-way grants across tribal. 
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indi 'idually owned and Government- 
own id land for electrical poles and 
line! fbr the transmission and distribu- 
tion of electrical power. Rights-of-way 
grar ted under that act shall be subject 
CD d le provisions of this section as well 
as o Lher pertinent sections of diis part 
169. Except when otherwise determined 
by t he Secretary, rights-of-way grant- 
ed f ir such purposes under the Act of 
Fe*i \iary 5, 1948 (62 Stat. 17: 2S U.S.C. 
323- -328) Shall also be: subject to the 
pro> islons of this section. 

(b All applications, other than tho^e 
Riac e by power-markatlng agencies of 
the Pepartment of the Interior, for au- 
thoi Ity to survey, locate, or commence 
coratruction work on ai^ project for 
the generation of electric power, or the 
traismlsslon or distribution of elec- 
trical power of 66 kV or higher involv- 
ing Government-owned lands shall be 
refe rred to the Ofiiee of the Assistant 
Sec -etaiy of the Interior for Water and 
Pov er Resources or such other agency 
as I nay be designated for the araa in- 
vol' ed. for consideration of the rela- 
tioi ihip of the proposed project to the 
power development program of the 
Umced States. Where the proposed' 
prq ect will not conflict with the pro- 
gran of the United States, the Sec- 
ret! .ry, upon notiticatlon to the effect, 
m« f then proceed to act upon the ap- 
pllc ation. In the case of necessary 
changes respecting the proposed loca- 
tloi i, construction, or utilization of the 
prq Bct in order to eliminate conflicts 
witi the power development program 
of che United States, the Secretary 
she 11 obtain from the applicant written 
cor sent to or compliance with such re- 
qui^ements before taking fiirther ac- 
tloi 1 on the application. 

(( ) A rtght-of-way granted under the 
eal r Act of March 4. 1911, as amonded. 
shell be limited to a term not exceed- 
ing 50 years from the date of the 
issi laxice of such grant. 

(Jl) Rights-of-way for power lines 
she U be limited to those wldtlis which 
car be justified and in no event shall 
exc eed a width of 200 feet on each side 
of 1 he centerline, 
_ (i i) The applicant shall make provi- 
' >p, or bear the reasonable cost (as 
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of making provision, for avoiding in- 
ductive interference between any proj- 
ect transmission line or other prqject 
works constructed, operated, or main- 
tained by It on the right-of-way au- 
thoriZBd under the grant and any radio 
installation, telephone line, or otiier 
communication facilities now or here- 
after conscrueted and operated by the 
United States or any agency thereof. 
This provision shall not relieve the ap- 
plicant from any responsibillcy or re- 
quirement which may tw imposed by 
other lawful authority for avoiding or 
eliminating inductive interference. 

(f) An applicant for a right-of-wgiy for 
a transmission line across Govem- 
ment-owned lands' having a voltage of 
66 kV or more must, In addition to the 
stipulation required by §169.5. execute 
and file with its application a stipula- 
tion agreeing CO accept the rlght-of-. 
way grant sutjjject to the following con- 
ditions: 

(l) The applicant agrees that, in the 
event it becomes necessary for the 
United States to acquire the appli- 
cant's transmission line or facilities 
constructed oa or across such right-of- 
way, the United States reserves the 
right to acquire such line or facilities 
at a sum to be determined upon by a 
representative of the applicant, a rep- 
resentative of the Secretary of the In- 
terior, and a third representative to be 
selected by the other two for the pur- 
pose of determining the value of such 
property thus to be acquired by the 
United States. 

(Z) To allow the Department of the 
Interior to utilize for the transmission 
of electrical power any surplus capac- 
ity of the line in excess of the capacity 
needed l^ the holder of the grant for 
the transmission of electrical power in 
connection with Che applicant's oper- 
ations, or to increase the capacity of 
the line at the Department's expense 
and to utilize the incs-eased capaci^ 
for the transmission of electric^ 
power. Utilisation by the De|)artment 
of Burplus or increased capacity shall 
be sul^ect to the following terms and 
conditions: 

(i) When the Department desires to 
utilize surplus capacity thought to 
exist in a line, notification will be 
given to tHe applicant and the appli- 
cant shaU furnish to the Department 



25 CFR Ch. I C^1-03 EdiMon) 

within 30 days a certificate stating 
whi ither the line iias any surplus capac- 
ity not needed by the applicant for the 
traismission of electrical power in 
cornection with the applicant's oper- 
eci ms. and. If so, the extent of such 
sw plus capacity. 

(i i] In order to utilize any surplus ca' 
pm ity certified by the applicant to be 
svE liable, or any increased capacity 
pro vided by Che Department at its own 
eiqense, the Department may Inter- 
ctit nect its transmission facilities with 
the applicant's line in a manner con- 
foriiahle to approved standards of 
practice for the interconnection of 
tr; nsmisslon circuits. 

{ ,11) The expense of interconnection 
wll 1 be borne by the Deparcment, and 
th< Department will at all times pro- 
vie e and maintain adequate switching, 
relaying, and protective equipment so 
as to insure that the normal and ^i- 
clc at operation of the applicant's Una 
wi 1 not be impaired. 

(iv) After any interconnection Is 
CO Apleted, the applicant shall operate 
ani maintain its line in good condl- 
tic n; and. except in emergencies ■ shall 
mi Intain in a closed position all con- 
ne:tions under the applicant's control 
be' ween the applicant's line and the 
inl erconnecting facilities provided by 
th ! Departmant. 

iv) The interconnected power sy«- 
tei ns of the Department and the appli- 
ca it win be operated in parallaL 

vi) The transmission of electrical 
po ver by the Department over the ap- 
pl; cant's line will be efflected in suoi 
tm inner and ijuanelty as will not mtar- 
fei e unreasonably with the applicant's 
us i and operation of the line In accord- 
en :e with the applicant's normal oper- 
at ng standards, except that the De- 
pa rtment shall have the exclusive rlg;ht 
to utilize any increased capacity of th* 
lit e which has been provided at the Do- 
pe rtment's expense. 

vli) The applicant will not be obli- 
ge ced to allow the transmission over 
its line by the Department of electrical 
poEver to any person receiving service 
f^< m the applicant on the date of the i 
flljug of the application for a grant, 
ot ler than parsons entitled to statii- 
to y preference in connection with the 
diitrlbutian and sale of electrical 
pc wer by the Department. 
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(viU} The Department will pay to the 
applicant an equitable share of che 
total monthly cost of maintaining and 
operating tha part of the applicant's 
line utilized by the Department for the 
transmission of alcctrical power, thB 
payment to be an amount In dollars 
representing the same proportion of 
the total monchly operation and fnaln- 
tenance cost of auch pare of tiie line as 
the maximum amount In kilowatts of 
the power transmitted on a scheduled 
basis by the Department over the ap- 
plicant's line during the month bears 
to the total capacity In kilowatts of 
that pare of the line. The total month- 
ly cost may include interest and BmDr>- 
tiZBClon, in accordance with the system 
of accounts prescribed by the Federal 
Power Commission, on the applicant's 
net total investment (exclusive of any 
investment by the Department^ in the 
part of the line utilized by the Depart" 
ment. 

(Ix) If, at any time subsequent to a 
cercifieatlon by the applicant that sur- 
plus capacity is avaUHbla for utiliza- 
tion by the Department,, the applicant 
needs for the transmljsslon of electrical 
power in connection with its oper- 
ations the whole br any part of the ca- 
pacity of the line theretofore certified 
as being surplus to its needs, the appli- 
cant may modify or revoke the pre- 
vious certification by giving the Sec- 
retary of the Interior 30 months' no- 
clce, in advance, of the applicant's in- 
tention in this respect, A^r the rev- 
ocation t^ a certiflcata, the Depart" 
ment's utilization of the particular line 
wlU be limited to the increased capac- 
ity, if any. provided by the t>epartment 
at its expense. 

(x) If. during the existence of the 
grant, the api^icant desires reciprocal 
accommodations ^r the transnalsslon 
of electrical power . over the inter- 
connecting system of the Department 
to Its line, such reclprocoil accommoda- 
tions wiU be accorded under terms and 
conditions similar to those prescribed 
in this paragraph with respect to the 
transmission by the Department of 
electrical power over the appUcsnt's 
line. 

(xlj The terms and conditions pre- 
9cribad in this paragraph may be modi- 
fied at any time by means of a supple- 
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mental agreement negotiated between 
ch( applicant and the Secretary of the 
Int erior or his designee. 

(;) Appllcetnts may apply for addi- 
tlgnal lands fbr generating plants and 
apjturtexiant facilities. The lands de- 
sired for such purposes mBy be Indl- 
cai ed on the maps showing the definite 
loc atton of the right-of-way, but sepa- 
ral e maps must be filed therefor. $uch 
mt ps shall show enough of the line of 
route to indicate the position of che 
CTict with respect to said line. The 
tn ct shall be located with respect to 
th i public survey as provided in S 1G9.S, 
on! all buildings or other structures 
sh nil be platted on b scale sufTlelently 
lai ge to show clearly their dimensions 
an i relative positions. 

[33 FR 19803, Dec. 27, 1968, as amended at M 
FF UNO, Jun« 4, 1873, RcdesignetBd at 47 PR 
13! 27, Mar. 30, 1982] 

S 1 B0.2B 'F>ulille highways, 

a) The appropriate State or local au- 
thirities may apply under the regula- 
tions in this part 169 for authorl^ to 
Of en public highways across tribal and 
in lividuelly owned lands in accordance 
with State laws, as authorized by the 
Ai t of March 3. 1901 (31 Stat. 10S4: 25 
U.S.C. 311). 

b) In lieu of making application 
ui der the regulations in this part 169, 
tt e appropriate State or local authorl- 
ti IS in Nebraska or Montana may, upon 
ctmpliance with the requirements of 
t1 e Act of March 4. 1915 (38 Stat. 1188). 
la y out and open public highways in ac- 
ccrdancB with the respective lows of 
tlose States. Under the provisions of 
tr at act, the applicant must serve the 
Secretary with notice of Intention to 
oi en the proposed road and' must sub- 
m it a map of definite location on trac- 
ir g linen showing the width of the pro- 
pi «ed road for the approval of the Sec- 
n taiy prior to the Laying out and 
Oj lenlng of the road. 

(c) Applications for public hl^^hway 
rights-of-way over and across roadie^ 
Olid wild areas shall be considered in 
ai icordance with the regulations con- 
ti Ined in part 26S of this chapter. 
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Pt> 170 

PART UO—ROADS OF THE BUREAU 
OF INDIAN AFFAIRS 

CONSTRUCTION ANB tAAMT&VMCE OF ROADS 

Sec. 

170.1 
170.3 
170.3 
170.4 



D«nnieions. 

Construction uid improvement. 
Approval of roBd consCnjctlon activi- 
ties. 
170.4b Setoetlon ' af road omstructlcm 

pUD^feCtS. 

170,4b Whac formula wilj BIA use to dl£- 
trtbuce 125 mWion of fiscal year 2003 in- 
dlon Reservation RoBdt FruBrom fund$7 

170.5 Klghr^-or-\raiy. 

1,70.5a Emplaymentoflnaiatu. 

170.6 Kialntenmicv of Indian roads. 
170.Ba Contrlbutioits from tnbu. 

170.7 Cooper«Tlon with States. 

170.8 Use of rood!. 

170.9 no&dloss and v^ld are&s. 

PUBLIC HBAIUW09 ON ROAD PFIOJECTS 

170. LD Purpose and objectives. 

170.11 Criteria. 

170.1Z Ne«d for public hearinB dnermlned. 

170.13 Notice of ro«d construction prqjitces. 

170.14 Notice of public hearing. 

170.15 Kecord of haarlng prooeedings- 
17D.1S Conducting the pubUo hearing. 
(70.17 Written Statements. 

iTO.ia Having statement. 
170.1B Appeals. 

AUTHORITY: 3S Stat. 861; 7B Stat. Z4I, 2S3, 
257; 46 SCM. 7S0 (25 U.S.C. 47: 42 U.5.C. 
2M)0a(b), 2000e-2(i}: 23 U.S.C. 101(a), 20*. SOS), 
unless otharwlsc noted. 

SOURCE: Saetlons 170,1 to 170.9. 39 PR 2713Z, 
July 25. 1874, unless ocheivln noted. Redes- 
ignated at 47 FR 133ZT, Mur. 30. 19BZ. 

Construction and MAiNTENAwce of 

ROADS 

§170.1 PuxpoBO. 

The reguXatlans in this pare, govern 
the planning, desl^, construction, 
mauitenance and genaral administra- 
tion of certain Indian nservaclon roads 
and bridges. 

il7QJt Definiiloiia. 

As used in chls part: 

(a) Ctjmmisloner means the Commls- 
sioxier of Indian Affairs, 

(b) Supaiitt&tdent means tha A^enco' 
Superintendent at all locations, with 
the exception that «t the Navajo Res- 
ervBdian this term shall mean the' Area 
Director or hU designated representa- 
tive for public hearings on arterial 
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Foa da which cross Agency boundarlee of 
jur Isdictlon. 

(:) State means a State ot- terricaty 
or x>litlcal subdivision thereof. 

CO Indian Reservadoii Roads and 
Br.dges means roads and bridges that 
arc located within or provide sK^ess to 
an Indian reservation or Indian trust 
lai d or restricted Indian land which is 
no : subject to fee title alienation wich- 
ou: the approval of the Federal Gov- 
en iment, or Indian and Alaska Native 
vi] Lages. groups or communities in 
wt ich Indians and Alaskan Natives re- 
sic e, whom the Conunlssloner has de~ 
tei mined are eligible for services gen- 
er lUy available to Indians under Fed- 
er d lawjs specifically applicable to In- 
dl mis, (23 U.S.C. 101(a)) 

e) Indian and Alaskan NaUve villages, 
gt nips, or communities in which Indian 
or Alaska Nattvea reside means villages, 
giiups or comtnunities or portions of 
vl lagea, groups > or coniinuniti;«9 in 
wl lich the majority of the residents are 
In dians or Alaska Natives. 

ti, Faderai-AJd Indian Road Syscem 
tn sans those Indian reservation roads 
aid bridges for which financial aid for 
cc nstruction Is available only from 
sf eclfic appropriations of Federal funds 
tlerefbr and which are designated by 
tk e Bureau of Indian Affairs and the 
Fi ideral Highway Administration. This 
tc rm does not include roads or bridges 
CM I Indian reservations for which finan- 
cl al aid for construction and Improve- 
n ent Is available to a State under the 
F xleral-Aid Highway Act. (4B Scac. 790) 
(g) Construction means supervising, 
ii spectlng, actual building, and all ex~ 
poises Incidental to the cranstruction 
a id improvement of roads and bridges 
iiiduding the elimination of roadway 
h izards and the acquisition of rights- 
o -way. 

00 Malntmnaivx means the act of pre- 
s srving the entire roadway, including 
a irface. shoulders, roadsides, struc- 
ti ires, and the necessary traiiflc contml 
d ivlces as nearly as possible in the aa- 
b lilt condition and to provide services 
fur the satisfactory and safe. use of 
s ich roads. 

i 170.S. CoiutyttetloB and improvemmt. 

'Sutfjsct CO the avallabtUzy of -appro- 

fidations for Indian rsxerVation roads 

B id bridges and ariy other contribution 
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of State qr Indian tribal lands, the 
CQmmisslQner shall plan, survey, de- 
sign and consuuct roads, on the Fed- 
eral-Aid Indian Road System to pro- 
vide an adequate system of road facili- 
ties serving Indian landa. 



g 170,4 

The Secretary of Transportation or 
his authorized 'representative shall ap-i 
prove the location, type, and design of 
all projects on the Federal-Aid Indian 
Ro^ System before any construction 
expenditures are made- All such con- 
scruction «hall be under the general su- 
pervision of the Secretary of Transpor. 
tatlon or his authorised tvpresontative. 

(23 U.S.C. 208) 

fi I70i4a SelecUcm of road eoBVtmctiini 
projeeta. 

The Commissioner, who is respon- 
sible tor the planning, surveys and de- 
sign, shall keep the appropriate local 
tribal officials informed of all tech- 
xilcal informatian relskting to the 
project altarnatives of proposed road 
developments. The Commissioner shall 
recommend to the tribe those propfieed 
road prqjeets having the greatesn need 
as determined by the comprehensive 
transportation analysis. Tribes shaU 
then establish annual priorities for 
road construction projects. Sul^ect to 
the approval of the Commissioner, the 
annual selection of road prcijects for 
construction shell be performed by 
tribes. Funds available for the con- 
struction of roads on the Federal-A.td 
Indian Road System shaU not be used 
for the capital improvement to pri- 
vately-owned property. (39 Stat. 355) 

S liro.4b When fimvula will BIA lua to 
distribute ifiK mniisB of fiaoal year 
. 2003 Indxaxi Beservation Hoads Pro- 
gram fiuidsT 

On January 13, 2003 we will distribute 
$25 million of ftscal year 2003 IRR Pro- 
gram funds authorized under Section 
1115 of the Transportation Ei^ulty Act 
for the 21st Century, Public Law 105- 
17B. 112 Stet. 154, We wiU distribute the 
funds to Indian Reservation Roads 
prqjects on or near Indian reservations 
using tlie relative need formula estab- 
lished and approved in January t99d. 
The formula has been modified to ac' 



§ 1 70.5a 

couht for non-reporting States by in- 
serlng the latest data reported for 
the ie states for uSe in the relative need 
formula process. 

IBS "K IMS, Jan. a, 20031 

E fFEcnVE DATE Note: At 68 FR 1005. Jan. 



of road conBtruotion a, j ma, § iTO.lb was eddiid, nffcctlva Jan. 13, 
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ZflO: through Sept. 30, 2003. 
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(b) The procedure for obtaining; per- 
mi sion to survey and for granting any 
ne :essary right-of-way are governed by 
pa X 169 of tills chapter. Tribal consent 
as required under S169.3(a} may be 
ms de by public dedication where prop- 
er tribal authority exists. Before any 
'vyc rk is undertaken tor the construc- 
ti< n of road projectsi the CommiBsloner 
sh ill obtain the written consent of the 
Inllan landowners. Where an Indiaui 
hs s an interest in tribal land fay virtue 
of a leuTkd use assignment, such consent 
shall be obtained from both the land- 
h< Ider of the assignment and the In- 
dl an tribe. Right-of-way easements are 
tc be on a fbrm approved by the Com* 
m ijMioner. 

(b) If it appears that the- road might 
b< : transferred to the tribe, the counr^r 
oi the State within ID years, then be- 
ftre such construction is undertaken, 
rj ght-of'way easements for the project 
s] lall be obtained in favor of the United 
States, its successors end assigns, with 
tlte right to construct, maintain, and 
r ipair improvements thereon and 
t lereover, for such purfkoaea and ^vlth 
i^ le further right in the United States. 
ts successors and assigns, to transfer 
tie right-of-way easements by assign^ 
n lent, grant or otherwise. 

S 170.S« Employttieiit Of Indiaxwi 

The Bureau gf Indian Affoirs road 
f rogram shall be administered in such 
i way as .to provide training and em- 
{loyment of Indiansi The ComnUs- 
« loner may contract with trit^es and In- 
( Ian-own^ construction oon^>an]ee, or 
1 he Commissioner may purchase mate^ 
] ials, obtain equipment and empkry In- 
I lian labor in the construction and 
1 nalntenance of roads- 

K Stat. 861; 7S Stat. 241. 2S9: 7S Stat. Z5T-, 2S 
1J.S.C. 4t; 42' U.5.C. Z00Oe(bl, ZOOIta-ZCt): 23 
J.S,C. ZOB(c)) 
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§ 170.6 

S 17Q.e Maixit*naBO« of Indian roads. 

The administration and maintenance 
□f IndiaA reservation roads and bridges 
is basically a function of the local Gov- 
ernment. Subject to the availability of 
ftinds. the Commissioner shall main- 
tain, or cause to be malncalned, those 
approv^ road^ on the Faderal-Ald In- 
dian Road System. The Commissioner 
may also maintain roads not on i:he 
Federal-Aid Indian Road System if 
such roads meet the deflnitixsn of "In- 
dian resarvBtion road and bridges" and 
are appron^d for maintenance by the 
CommlsaioAer. No funds authorized 
under 23 U-S.C. 208 are available for the 
maintenance of roads. 

fi 170.da CcmtrlbutioiiB from Mbee. 

The Commlsaloner may enter inro 
agreements with an Indian trlbo far a 
ccHitrlburion from' its tribal funds for 
Che construction or maintenance of 
roads governed by regulations of this 
parti However, che crlbe must be able 
to make such contributions withoue 
undue impairment of the necessary 
tribal functions. 

i 170.7 Cooperation with States 

The Commissioner may enter into an 
agreement wl,th the State fbr coopera- 
cian In the eonstruccion and the main- 
tenance of certain Indian reservation 
roads and bridges, especially at those 
locations where road projects sarva 
non-Indian land as well as Indian land. 

(23 U.S.C. a»(d); 23 U.S.C,308(m)) 

§170.S Use of roads. 

(a) Free public use is required on 
roads eligible for construction and 
maintenance with Federal tUnds under 
this part. When required for public 
safety, fire prevention or suppression, 
or fish or game protection, or to pre- 
vent damage to unstable roadbed, the 
Commissioner m^ restrict the use of 
them or may close t^em to public use. 

0>) The Conunisslonar shaU conduct 
engineering fa^d traffic analysis in ac- 
cordance with escablished traffic engi- 
neering practices and determine the 
necessary maximum speed limit, max- 
imum vdiicular weight limit and other 
nasdad regulatory signs for roads 
which he maintains, The Commissioner 
shall make recommendations to local 
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25 CFR Ch. I (4-1-03 EdfHon) 

Government ofncials, who are author- 
co enact and enforce ordinances on 
lands, of his determination of 
needed regulatory signs. Such regU' 
lato y signs as are authorized by estab- 
lish id ordinances shall be erected by 
Commissioner. At locatlDns under 
jurisdiction of the Court of Indian 
the Commissioner shall erect 
sudi regulatory signs as he determines 
are leeded. 



the 
che 
Off^ises. 



S 171 UB Roadleaa and wild areaii 

Riiads passable to motor transpor- 
tatlcin shall not be constructed under 
the r^ulations in this part within the 
bouidaries of the roadless and wild 
aretis established in part 265 of this 
chapter. 

PVBUC HEAIONCS ON ROAD PROJECTS 

AdrniORlTV: 4S StaC. 75«; 25 V.s'.C. 318b. In- 
ters rpc Qr apply s«e. G. 49 Scat. 1521. as 
am« nded: 25 V.S.C. Wb. 

St URGE; Sections 170.10 to I70.X9. 39 FR 
IZn I. Apr. S. 1974. unless otherwise notod. 
Red^l^ted at 47 FR 13327, Mar. 30, 19B2. 

{ 17b,10 Porpose and olqactlves. 

Tie regulations in this subpart gov- 
ern Che calling and conducting of pub- 
lic learlngs on Bureau of Indian Affairs 
roai projects baginning with road 
prtdects scheduled to begin construe- 
tloi I in Fiscal Year 1975, and thereafter. 
In >rder to promote coordination and 
cor iprehensive planning of construc- 
tioi t activities on Indian reservations, 
the ol^ectlves for conducting public 
heiajflngfi on proposed road projects are 
to: 

(^ Inform interested persons of the 
road proposals which al^ct them and 
alldw such pei^ons to express their 
vie vs at those stages of a project's de- 
velipment when the flexibility to re- 
spe nd to these views still exists. 

1) Insure tnat road locations and de- 
sigis are consiatent with the reserva- 
tio is' objectives and with applicehle 
Fe* leral regulations. 

« 110.11 Criteiria. 
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public hearing shall be held £or 

project that: 

Is a new route being constructed. 
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Bureau of Indicin Atfaiis, Interior 

(b) Would aignlficantly change the 
layout or function of connecting or re- 
lated roads or streets, 

(c) Would have an adverse effect upon 
adjacent peal property, or 

(d) Js expected to be of a contrcwer- 
slal nature, 

$ 170.ia Need for puhUo bearitiK detes^ 
minadt 

The Superintendent will caU a mc»c- 
Ing of representatives fram the tribe, 
the Bureau of Indian Affairs, and other 
appropriate agencies to determine for 
each road prqject If a public hearing is 
needed. The determination will be 
based on the criteria given in §170,11, 
More than one public hearing may be 
held for a project tf necessary . 

§170.13 Notice of voad construction 
Ittojeetft. 

When no public hearing is scheduled 
for a road construction project, notlcs 
of the road construction project must 
be given at least 90 days before the 
date construction is scheduled to 
begin. Such notice should give the 
prqject name and location, the xyps of 
improvement planned, the date con- 
struction is scheduled to start, end the 
name and addrE:ss of the o£B.ce where 
more information can be obtained. The 
notice Should be posted or publi&hed as 
determined by the Superintendent. 

9 170.14 Notice of pnblic heurriuff. 

Notice will be given to inform the 
local public of the scheduled hearing. 
The notice should give the date, time, 
and place of the scheduled hoarJng: the 
prqject location; the proposed work to 
be done; the place where the prelimi- 
nary plans may be reviewed; and the 
place where more information on the 
project can be obtained. The notice 
should be posted or published as deter^ 
mined by the Superintendent. Notice 
should be given at least 15 days before 
the scheduled date of the pubUc hear- 
ing and again, at lease S days before 
the hearing date, 

(170.1£ Record of hearing pro. 
oeediaga.' 

A record of the hearing shall be 
made. The record shall include written 
statements submitted at the hearing or 
within S days fbllowing the hearing. 
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S 170.18 

&17b.l6 Conduoting the puUie heov- 
ing. 

(e ) The Superintendent will appoint a 
trli al or Bureau of Indian Affairs offi- 
cla to preside at the public hearing 
axii to maintain a medium for free and 
ope 1 discussion designed to reach early 
ant! amicable resolution of issues. 

CI) The Superintendent shall be re- 
spoisible for .maintaining a record of 
the hearing and shall make arranga- 
mei Its for appropriate officials to be 
pre tent at the hearing to be responsive 
to I lueations which may arise. 

(< ) The purpose of the hearing and an 
ag« nda of items to be discussed should 
be presented at the beginning of the 
het ring. It Should be made clear at the 
heE ring that the tribal chairman or his 
des Ignated roads committee are the of- 
ficjsds responsible for setting reserva- 
tlo 1 road priortues and considerlnB the 
me -its or one road prqjeer over an- 
ottier, Sufficient m^ps and project 
plais will be available at the hearing 
for public review. The hearing audience 
she uld be infbrmed of the Bureau's 
roa d construction and right-of-way ac- 
qui sltion procedures on reservations. If ■ 
th« project will require relocating resj- 
derces or businesses. Information on 
rel )catlon services and authorised pay- 
me Its will be given. 

§ir0.17 Written etatenuQts. 

V Written statements may be sub- 
ml ted as well as oral statements made 
at the public hearing. Written state- 
me Its may also be submitted during 
thi 5 days following the hearing. 

§ V 0.16 Hearing stateaa^t. 

I' significant issues develop at the 
pultlic hearing which remain unre- 
sol red. the Superintendent will issue a 
hei iTing statement sumraarlzii^g the re- 
sulcs of the public hearing and his de- 
ter mination as to the further action to 
be taken in connection with the pro- 
poied project. The hearing statement 
shdl be issued within 20 days of the 
dai e of the public hearing. The haarlng 
tsxs cement will be posted at the place 
wh ;re the hearing was held, end shaU 
be sent to interested persons upon re- 
qu< «t. The hearing statement vml out- 
lin i procedures wheret^ the determlna- 
clo 1 may be appealed. 
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SI 70. 19 

$ 170.19 Appeal^. 

Any determination concerning the 
proposed road project may be appealed 
In accordance with the procedures set 
forth In part 2 of this title, 

PART 171— OPERATION AND 
MAiNTEKANCE 

Sec* 

171,1 Administration. 

ITl.Z IrrlBntlDn aitafion. 

17 L3 Domestic and Stock water. 

171.4 Pann units. 

1.71.S Delivery points. 

171.6 EHstributlon and apportionment of 
water. 

171.T Application for and record of deliv- 
eries of iTTlgaUen water. 

171.B Surface drainage. 

171.9 Structucea. 

171.10 Fencine- 
171. U Obstructions. 

171.12 Rlghtd-of-way. 

171.13 Crops and statistical reports. 

J71.14 Carriage agreements and water right 

Bppllcatlona. 

171 - IS l-aachlns vrater> 

I7i.l6 Excess water. 

171.17 DeUvaiy of water. 

171, IS Sendee or farm ditches. 

171.19 Operation >nd malnteriaiicG Bbseas" 

ments. 

171.20 Water uvera' ladieis. 
171-21 Health and sjuiltatdon. 

171.22 Complaint?. 

171.23 Disputes. 

AirmoRnY: Sees. i. a. 36 Stat. Z70, 272. 35 

amended; 25 U.S.C. 3B5. Sec. 171.4(b) also 
i$cuad under 34 Stat. 1024, 3S Stat. 5SS. and G8 
Stat. 1026. Sees. 171.4(a). 171.4(c). I71.lfi(b). 
and 171.17(f] alMt Issued undM- hdg. 11, 39 SteC. 
142. 

SOURCE: 42 FR 30362, June 14, 1977, unless 
otherwise noted. Redesignated at 47 FR 13927, 
Mar. 30. iSBZ. 

fil7m AdmlDlatFatiim. 

(a) The Agency Supflrlntandant, Pref- 
ect Engineer or such official as author- 
ized by the Area Director 15 the Olhcer" 
In-Charge of tliose Indian Irrigation 
Projects or units operated or subject to 
administration by, the Bureau of Indian 
AfTairs, whether or not each project or 
unit Is specifically mentioned in this 
parr. The Offlcer-in-Charge is fully au- 
thorised CO administer, cany out, and 
enforce these rej^ulaticwis either di- 
rectly or through employees designate 
by him. Such enfbreemenc includes the 
refusal to deliver water. 
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(b) The Officer-in-Charge is author- 
ized to apply to irrigatloin subsistence 
un ,tS or garden tracts only chose regu- 
lations in this part which tn hi^Judg- 
m( nt would be applicable in view of tJie 
sia e of the units and the circumstances 
un ler which they are operated. 

(c) The Ofncer-in-Chax;ge is respon- 
sit le for performUiB such work and 
ta dng any action which in his Judg- 
ra<nt is nec:essary for the proper oper- 
at on. maincenance and adnunlstratlon 
of the irrigation project or unit. Xn 
making such Judgments, the Officer-in^ 
Charge consults with water users and 
th'ir represencailves. and with tribal 
cojncil represarrtatives, and seeks ad- 
vioe on matters of program priorities 
EUid operadonal policies. The CM^cer- 
in Charge will be guided by the basic 

luirement that the operation will be 

administered as u> provide the max- 

posslble benefits from the 

project's or unit's conacructed fBCili« 

The operations wUl insure safe. 

momlcal, beneficial, and equitable 
of the water supply and optimum 
conservation. 

a) The Secretary of the Interior re- 

'Vas the right to exercise at any time 
rights, powers, and privileges given 
by law, and contracts wl& irriga- 
tion districts within Indian Irrigation 
Piojects. Close cooperation between 
th t Indian tribal councils, the project 
wiLter users and the Offlcer-ln-Charge 
is necessaiy and will be to the advan- 
ta je of the entire project, 

e) The Area Director, or his dele- 
gsted represencaclve, is authoi-ized to 
fb : aa Well as CO ani>ounce, by notice 
pi blished in the FEDERAL RBGISTE)R, 
tl: e annual operation and maintenance 
afgassment rates for the Irrigation 
pi injects or units within his area of ra- 
sp anslbillty. In addition to the rates, 
th a notices wiU include such informa- 
tli in as is pertinent to the assessment, 
pcyment, and coUeetions of the 
cY areas including penalties and duty of 
w) iter, 

fi The rates will be based on a care- 
fu ly prepared estimate of the cost of 
tt e normal operation and maintenance 
of the project I NFornial operation nnd 
m dntenance is deflned for this purpose 
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